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Bo3HWMKHOBEHME IOPUANYECKOTO NMO3UTUBU3MA
OTHOCUTCA K nepBou TpeTtu XIX B.

BnepBble TEPMUH «NO3UTUBU3M> (MOJIOXKUTENIbHOE
3HaHMe) BBeJ1 B Hay4YHbiM 060poT O. KoHT (1798 -
1857) AnAa o6o3HavyeHUA Kak cBoen duraocodmmn, Tak
M CBOEWU CoLMaibHOU TEOPUM (coumasibHaa BM3UKA).
[To3nTHUBHOE 3HaHUE - 3TO HabAaeMoe,
McUMUCNAEMOE U NPOBEPSAEMOE Ha OMbITe 3HaHMeE.

OPUANYECKUM NO3UTUBU3M - HanpaBieHHe
dunocodpun npasa, KOTopoe BUAMT B NpaBe
COBOKYMHOCTb HOPM M/ NPaBM1 NoBeAeHUS,
YCTAaHOBNIEHHbIX U 06ecnevYeHHbIX NPUHYKAEHUEM CO
CTOPOHbI BJIACTM.



® O. KoHT nonarasn, 4to 4YenoBe4YeCcKM pasym He
CMOCOB6EH NPOHMKATb B CYLLHOCTb BELLEM,
MOSTOMY M HayKa A01XKHA 3aHMMATbCA JILLb
OMNUCAHMUEM ITUX ABJEHUMN.

® Mo O. KoHTy «BCcsikoe YyesioBeYeCcKoe npaso,
BCSIKas YyesioBeyeckasa cBob6oJa eCcTb
6eCcCcMbIC/IEHHAas aHapXMs, €C/IM OHU He
NOAYMHAIOTCA KAKOMY-TO 3aKOHY; B 3TOM
CJly4ae OHU He CrOCOBCTBYIOT HUKAKOMY
NOpPAAKY - HU MHAUBUAYANIbHOMY, HU
KOJI/IEKTUBHOMY >



Havyano Teopetmyeckomy 060CHOBaHMIO NMPMHLIMMNOB
IOPUANYECKOrO NO3MTUBU3IMA MONOXKMA aHT IMMCKUM
topuct AoH OCTHH.

Cpeau 3aKOHOB, onpeaenawLLmMx NoBeJeHUe Ye/I0BEKA B
o6LWecTBe, OH Bblaenaa caeayowme BUIbI:

60’KeCTBEHHbIE 3aKOHbI (JaHHbIM TEPMMUH
NpeACcTaBAANCSA eMY 60/iee NpeAnoYTUTENIbHbIM U

TOYHbIM, YEM €CTEeCTBEHHOE NpaBo);

3aKOHbl MO3UTMBHOM MOPaJ/IM, OCHOBAHHbIE HA MHEHMSX
(HaNpUMep, 3aKOHbl YeCcTH);

NO3NTMBHbIE 3aKOHbI, YCTAaHOBJIEHHDbIE
rocyapCcrBeHHOUM BJ1aCTblO.




® Mo3nTMBHOE NpaBO COCTOMT U3 MMMNEPATUBHbIX
BEJIEHMU MU NPUKA30B CyBEPEHHOM
rocyJlapctBeHHou BnacTtu. lpaBo ecTb
"COBOKYMHOCTb HOPM, YCTAHOBJ/IEHHbIX
rocylapCTBEHHOM B/IACTbIO".

® TakuMm 06pa3oM, CyTb MO3UTUBUCTCKOrO NoaxoAa B
MOHMMaHMKU NpaBa BbIpaXKaeTca B yTBEPKAEHUM
«3aKOH eCTb JEUCTBYIOLLMU 3aKOH>. [paBo -
NpMKa3 B/IAaCTM, NOAAEPKAHHbIM CaHKLUMEN
NPpUHYKAEHMSA. [paBo ecTb pe3y/ibTaT TOJIbKO
NpaBOTBOPYECKOM (PYHKLUMM rocyapcTBa,
HEe3aBMCMMOM OT SIKOHOMMUYECKUX U KJIACCOBbIX
OTHOLUEHMUM.



® JTAaTUCTCKOE HanpaB/IEHME - MPaBo NpeAcTaeT
HEeKOM aBTOHOMHOM AMCLMMIIMHOM,
OTOX/IECTBJISEMOM C BOJIEU FOCYAAPCTBa,
BbIpa’KEHMEM KOTOPOM TaKoe MpaBo U
aBnaeTcs.
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B TakoM cMTyaummn He JOJI)KHO BO3HUKATb
KOHMIMKTOB MEXKAY NPaBOM U FOCYJapCTBOM,
KOTOPOE BbICTYMAET €ro eAMHCTBEHHbIM

UCTOYHNKOM.



©® CTOPOHHMKM COLMOJIOrMYECKOro No3UTUBU3IMA
CYMTAIOT NEPBOOCHOBOM MpaBa -

NMPaBOOTHOLUEHUA.

C MX TOYKM 3pPEHUA NMPaBO — peasibHbiM
NOPSA0K O6LLLECTBEHHbIX OTHOLLUEHWM; NPABO
(PUKCHpyeT nNpaBuia, KOTOPbIX N0AM
NPUAEPKUBAIOTCA B CBOMUX
B3aMMOOTHOLLEHMSAX, T.€. NMPaBoO CAeayeT
MCKATb B peaibHOM KMU3HM JIOAEN, B
OTHOLLEHMAX MEXKAY HUMM.



® HopMaTuMBMUCTCKOE HarnpaBaeHue (M3/10XKEHO B
paboTte . Kenb3eHa “Yucrtaa Teopumsa
npaBsa’). Kenb3eH onpeaenseT npaBo KaK
COBOKYMHOCTb NPaBOBbIX HOPM, PeryampyroLmx
YyeJioBeYyecKoe rnosegeHmne, UCKIKYUTENbHO
MCXOAALWMX OT rocyapCcTBa, OXPaHAEMbIX UM U

peaIM3yLWMX UM B anHiiMTeanOM nopajkKe.

MHBbIMM CNOBaMM, OH OTOXKAECTBAIAET NMPaBO C
YyCTaHOBJIEHMAMM (NPEeANUCAHUAMM, 3arNpeTamMm),
YCTaHOBJIEHHbIX FOCY/1lapCTBEHHOM BACTbIO.

[lo yyeHUio Kenb3eHa, NpaBo CTaplle rocyaapcrea.



® HOpmManyecknm HEONO3UTMBMU3M - METOZ0/I0TUS
No3HaHMA NpaBa, BO3HMKLWIAA B XX BEKe, B
pe3y/ibTaTe BOCNpUATUA MaeN dUN0CodCKOro
Heono3uTMBMU3Ma (NpeacTaBMTenem BeHckoro
KPYXKa) U pa3BUTMA NPUHLMMNOB OPUANYECKOIO
NO3UTUBU3MA.

® MocTynaTbl OPUANYECKOIO HEONMO3UTUBMU3MA:

ChnepnyeTt CTpOro ot/iM4aThb MoONOKUTESIbHOE
NnpaBo OT MAeasIbHOro rnpasa(3TMKa)

(«NpaBo ecTb TO, YTO NoBe/ieBaeT [lpMpoAaa npaBa 3ak/to4aeTca B
BJ1aCTb>); TEKCTYya/IbHOM BblpaXK€HUM CaHKLUMU

(T.e. B 3aKOHax), HacTynawwmx rnpu
Hecobl0AeHMM NpaBa;

[onoxutenbHoe, UM NO3UTUBHOE MNPaBo
CoCTaB/1deT eANHYIO IOrMYeCKHN LEeJTOCTHYIHO
CNCTEMY 3aKOHOB;



® Onupaacb Ha punocodpckun no3mTnemam O. KoHTa,
beproom BbICTynaeT NpoTnB “MeTalopruandeckmx’
NPMHLMIMOB U MAEN, BHOCMMbIX B IOpMUCMPYAEHLMIO
Teopmem €CTEeCTBEHHOro NpaBea, y4YeHHemM 0 “HapoJHOM
ayxe” MCTOPUYECKOM LIKOJIbl NpaBa, BCEMU TEMMU
AOKTPUHAMM, KOTOpble MbITAlOTCA MCCNeA0BaTb He
peasibHoe (p,eMCTByrom,ee) a npeanosiaraemMoe Uam
enaTtesibHoe rnpas.

@ CornacHo Teopumn bepréoma, HayKa A0/XKHA M3y4yaTb, a HE
OLEeHMBaTb UM TpeboBaTb; OHA AO0/I}KHA UMETb AeNo
TOJIbKO C peajibHbiIMM1 NpegMeTaMu U UCCefoBaTb UX
MeToA0M onbiTa. COOTBETCTBEHHO TEOPMA MNpaBa AOJIXKHA
3aHMMATbCA TOJIbKO 0OBEKTMBHO CYLLECTBYHOLWMM MPaBOM,
OCHOBaHHbIM Ha NPaBOTBOPYECKMX (PaKTax, T.e,
3aKoHoZaTesIbHOM (1 BOOOLLE NPaBOTBOPYECKOM)
NeATeNbHOCTU rocyapcTBa. MMEHHO JIENCTBYIOLLIEE,
No3MTUBHOE NpaBo 0becnevmnBaeT NOPAAOK, FAPMOHMIO U
6e30nacHOCTb B rocyJapcTee, CO34aeT MPOoYHbIX
NpaBoOMNOPS/IOK, CTOALWMUM HaJ rparkaaHaMu, Haj, B/lAcTbio,
Ha/J rocyapcTBom



@ [lpaBo - 3TO, NpeXJe BCero, COBOKYMHOCTb, a
TOYHEe - CMCTeMa NPaBOBbIX HOPM UK
npaBua NoBeAEeHMA. ITO HE CJTyYamHbIM HAabop
HOPM, HEe NPOCTO COBOKYMHOCTD,
HeynopAA0o4YeHHOe MHOXKeCTBO NMpaBuJ
noBeAeHuA, a CTporo BblBEpeHHasa,
yrnopAaaoyeHHasa COBOKYMHOCTb BMOJIHE
onpeAeneHHblX NpaBu/1 NoBeAEHUA, ITO -
CUCTEMA, MMEKLLNX TEKCTYya/IbHOE
Bblpa’KeHne B BMAEe 3aKOHOB.
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