OOecneyntenbHbIN NNaTeXxX
KaK cnocob obecne4yeHus
MCNOJIHEHUA 00A3aTeNnbLCTB



YT0 MOXeT ObITb 00ecnevyeHo?

e [1.1cm. 381 TK (pepakumnsa ®3 Ne 42-d3 ot 08 mapTta 2015 1.):

HeHexHoe ob6s13amesibcmeo, B TOM Yncne 06493aHHOCTb BO3MECTUTb YObITKM UK YNNaTUTb HEYCTOMKY B Cllydae HapyLleHus 4oroBopa, u
06a3aTenbCTBO, BO3HMKLLIEE MO OCHOBAHWUSAM, NPegyCMOTPEHHbBIM MYHKTOM 2 cTaTtbu 1062 HacToswero Kogekca, no cornalleHno CTOPOH
MoryT 6bITb o6ecneveHbl BHECEHMEM OAHOW N3 CTOPOH B MOMb3y APYrol CTOPOHbLI onpedesieHHOU OeHeXHOoU CyMMbI (06ecnednTenbHbIN
nnartex). ObecneunTenbHbIM NNATEXOM MOXET BbITb 06ecneveHo 0653aTenbCTBO, KOTOPOE BO3HUKHET 8 6ydywiem.

 Cm. 381°TK:

MpaBuna 06 o6ecrneunTenbHOM NnaTexe NPUMEHSIHOTCA Takke B Crlyyae, korga BMECTO [ieHer B obecneyeHne podoeo2o obsizamesibcmea
nepenarTcsa COOTBETCTBYHOLLME 3aMEHMMbIE BELLM.

e BbiBOAbI:

Ol ucnonb3yeTcs Ans obecneyeHus, B NePBYO ovepeb, MMEHHO OeHeXHbIX 06si3amesibcme, HO, C COOTBETCTBYOLLUMU N3MEHEHMSIMY,
MM MOryT obecneyumBaTbCsl U NpoYne podoBbIE 00S3aTeNbCTBA (aKUMM MPOTUB aKLUi).

ObecneyeHHbIM MOXET ObiTb J1060e OeHexHoe 00A3aTenbCTBO: JOrOBOPHOE M BHEOOrOBOPHOE, PErynsaTUBHOE U OXpaHUTENbHOE,
CyLLeCTBylOLLIEE UK ByayLlee, OTCPOYEHHOE UMK YCIOBHOE.



UTO nepenaercsa B KayecTBe
obecneyeHuna?

1.1 cT.381%, cT. 381%TK:

Kpeantopy nepenaetca nmbo onpeodesieHHasi 0eHexXHasi CYMMa,
nMbo NHble 3aMeHUMbIe sellu.



KTo ABNsieTcA CTOpOHaMu caenku no
npegocTaBrieHUI0 odbecne4vynTeribHOrro

nnartrexa??
e[1.1cT.381'TK:

[1o OykBarbHOMY CMbICIY 3TOM HOPMbI CTOPOHaMWU
obecneynTenbHON cOENKN SIBNSOTCA OOJDKHUK U Kpeadumop o
OCHOBHOMY 0b6si3amersibcmay.



Y10 nponcxoaunT ¢ noniy4yeHHOU
KpeaunTopomM AeHEeXXHON CYMMOU Unn

UHbIMU 3aMEeHUMbIMU BellamMmun?

e OOBbEKTUBHO 3aMeHMMble Belln He Bcerga CMeLwumBalTCAa C
NPOYNMU OOHOPOAHbLIMU BeLlamMu, HO MOCKOJSIbKY
npegocTaBMBLUEMY 3TU BELUWM COBEPLUEHHO 0e3pasnnyHo,
Nony4YnT OH OOpaTHO mMe ke caMbie U makue e Bellun, TO
ONS NPOCTOTbl UCXOOAT W3 TOro, 4YTO NepedaHHble BeLu
cMewusaromcsi € OOHOPOOHLIMU W rnocmyrnarom 6
cobcmeeHHOCMb NLA, UX NOMYYUBLLIETO.



Ha Kakux ycnoBusix npeamver
obecneynTenbLHOroO nNrnartexa nepenaeTcs

Kpegoutopy?

*M.n.1,2cT. 381 TK:

[Mpn HacTynneHum obCcToATENBLCTB (?), NPeayCMOTPEHHbLIX AOrOBOPOM, CyMMa
obecneuynTenbHOro nnartexa 3acyumbieaemcss € c4Yem UCMOJIHeHUS

obecrne4yeHHOro ooga3arenbcTBa.

B cnyydyae HeHacTynneHusas B NPeaycMOTPEHHbIM  OOroBOPOM  CPOK
BbllLEYKa3aHHbIX OOCTOATENBLCTB (?) WK rMpekpaweHns obecnevyeHHoro
obaszatenbcTBa obecnevunTeribHbIN NraTeXx NoAsexuT Bo3BpaTy, ecrln nHoe
He NpefoyCMOTPEHO cornaweHnemM CTOPOH.



ABnsieTca nm odecnevynTenbHbLIN
nrarex Bo3Me3aHOU caesikoun?

1. 4 cT. 381 TK:

Ha CYMMY obecnevynTenbHOro nnartexa npoueHmMol,
ycTaHoBIneHHble cT. 317' (?) HacToslero kogekca, He
Ha4ducsissromcs, eCIn MHOE He NpegyCMOTPEHO OOTOBOPOM.



CyTb KOHCTPYKLUMN:

* [lIomKHUK NO 0bsi3aTenbCTBY B LENAX ero obecnevyeHusa nepenaet
CBOEMY KpeauTopy B COOCTBEHHOCTb OMNpederieHHOe YUCIOo
3aMeHMMbIX BeLlen, 4valle BCero AeHer, a Kpegutop o0bs3yeTtca
6epHymMb OOIMKHUKY TaKoe XXe YMCIIOo BELLEN TOro e poda rocre
UCrnoJIHeHUs1 OOMKHUKOM OCHOBHOIO 00s13aTenbCcTBa;

* B cny4yae HapyweHust O0CHOBHOIro obsizarenbctea obecneymnTenbHbIN
OOIMKHUK ympayueaem rnpaeo mpeboeamb om Kpedumopa
eo3epama nepenaHHblX eMy 3aMeHUMbIX Bellen UM OeHEXHbIX
CyYMM, a nocnegHun — npuobpemaem npaeo paccMmaTpuBaTb WX

NOCTYNMMBLLUMN 8 CcYém ydoesiemeopeHussi TpedboBaHNKW MO
obecrne4yeHHOMY 00A3aTENbLCTBY.



UcTopunyecknm npoobpas KOHCTPYKLUUMN

*B nutepatype no naHgekTaMm PUMCKOro 4acTHOro npasa 3TOT

cnocob obecnedyeHUa WUCMNOSHEHUA o00sA3aTenbCTB AaBHO
M3BECTEH NO4 WMEHEM «UppeayrdapHo20 3asioea» (pignus
irregulare).

Hanp.: Xeocmose B.M. Cuncrtema pumckoro npasa. Y4ebHuk. M.,
1996. C. 340: «...pignus irregulare...cOCTONUT B cneagylowlem: B
obecneyeHune ynosneTBopeHm;l no obs3aTensCcTByY AOSMKHUK
nepegaeTt KpegmuTopy 8 cobcmeeHHOCMb U3BECTHOE KOSIMYECTBO
noTpebnsiembix Belen (0cCobeHHO geHer), a KpeamTop o0bs3yeTcs
NO WUCMNOSTHEHUN AOOIMKHUKOM CBOEN OOSA3aHHOCTU BEPHYTb EMY
Takoe e KONnn4ecTBO TaKuX XKe BeLLen.



CxoaocTBO C 4OroBOPOM 3aMMa N OrOBOPOM XpPaHeHUNA
Ha TOBapHOM CKNnage C NpaBoOM pacrnopsXeHns

*. 1 cT. 807 K (3aem): no goroBopy 3anmMma ogHa CTOpoHa (3anmoaasel)
nepenaeT B COOCTBEHHOCTb APYyron CTOPOHE (3aeMLUNMKY) OEHbIM Unu gpyrne
BELUW, ornpenerieHHble podoBbIMW MpU3HaKamMu, a 3aeMLunk obA3yeTcH
BO3BpaTUTb 3aMMOAaBLy TaKyl e CyMMYy AeHer unu paBHOE KONUYeCcTBO
OPYrnx nornyyYeHHbIX UM BELLIEW TOrO Xe poda 1 KayecTsa.

*Cm. 918 K (xpaHeHue Ha moeapHOM ckKJsiade). eCnu U3 3aKOHa, UHbIX
NpaBOBbIX akTOB WX OOoroBopa CneayeT, YTO ToBapHbIM CKNag MOXET
pacnopsatbCa cOaHHbIMW eMy Ha XpaHeHwe ToBapamu, K OTHOLUEHUAM
CTOPOH NPUMEHSATCA npasunia rnasbl 42 'K o 3anme...

e O6wul MOMeHmM mpex KOHCMPYKUUU: 3aMeHMMble BELUM Nnocne ux
nepegaym CMeLIMBAKOTCA C OQHOPOOHLIMU M MOCTYNaT B CODCTBEHHOCTb
TOro, KOMY OHW ObINK MepefaHbl (OCHOBHOIMO Kpeautopa, 3aemuimMka unu
XpaHuTensa); nocrnegHun xxe HeceT 00A3aHHOCTb MO BO3BpaTy He mex Xxe
caMbiX, a makux xe seuwed.



OTnuunga obecneynTenbHOro nNnartexa
OT AOroBOpPOB 3aMMa, XpaHeHUsa u
3anora

1. Uenbto Ol (npperynapHoro 3anora) He SABNSETCA rapaHTus
COXPaHHOCTW MNepefaHHbIX KpeauTopy Bellen (uenb goroesopa
XpaHeHus).

2. Uenb OI1 (npperynsapHoro 3anora) He COCTOUT B TOM, YTOOBbI
OoKasaTb KpeaguT ero nony4yarento (Lenb 4oroBopoB 3anma U KpeauTa).

*3. OIl nNMWeEH cyLlecTBEHHOro npu3Haka 3anora — coxpaHeHuda 3a
obecnevynTenbHbIM JOMKHUKOM rpaBa COOCTBEHHOCTU Ha npeameT
obecne4vyeHus.

* Bbieod: ObecneunTenbHbI NNaTex He SABMAeTCs PasHOBUAHOCTLIO
OOroBOpoOB 3aMa, XpaHeHUsa unu 3anora.



ObecneunTenbHbIN NNaTeXx —
caMoOCTOsATesrIbHbIU BU4 AOoroBopa

Llenb ob6ecneyumesnibHO20 M1amexa - YOOBMNETBOPEHUE
TpeboBaHUI KpegmuTopa B OCHOBHOM 00s13aTenbCTBE B Cllydae ero
HapyLEeHUS OOMKHNKOM.

JTO caMmocmosimesibHasi pa3HO8UOHOCMb do2080pa (OOroBop
sui generis), oOXBaTbilBaeMasi oOOLWKMM NOHATMEM crocoba
obecnevyeHns NCrnosiHeHnsa 0ba3aTenbCTB.



[Mpobnema «1»

N3 OykBanbHOoro cmbicna n. 1 cr. 381' K cneayer, 4Tto
nnaTenblWmMKoOM 0becnevYnTeribHOro nrnartexa MOXET BbICTYMUTb
TONbKO OOJIKHUK 8 OCHOBHOM obsizamernbcmaeae.



PeweHue «1»

OTO npaBuno crnegyet MnoHUMaTb LwWupe: obecnednTenbHbIn
nraTex MOXeT OblTb BHECEH U mpembUM JIUUOM, KOTOPOE He
ABNSETCA OOIMKHMKOM Mo obecrnedmnBaeMomMy 0bs3aTenibCTay.



[Mpobnema «2»

N3 npaBun n. 1 ct1. 381! n ct. 381% 'K cnegyet, 4tOo nMpedmemsi
obecne4yumesibHO20 U OCHOBHO20 o0bsizamesnibcme ecea0a
oOuHakoebl: ynnarta OeHer npoums3soguTca B obecnevyeHne UMEHHO
neHexHoro gonra (n. 1 c1. 381! MK), a obecneuntenbHas nepegada
3aMEHMMbIX BELLEN OCYLLUECTBNSETCA B obecneyeHne gonra no
nepegaye BeLlen, onpeaeneHHbIX pogoBbiMu npuaHakamu (cT. 3812 IK).

[lpn atom Kopgekc He npoBoAuUT pasnuumn mexay obecrnedeHunem
YCITOBHbIX U UHbIX, B TOM YNCI1€ OTCPOYEHHbIX, TPEOOBAHMIA: MO MHEHUIO
3akoHoaaTensd, obecrnevynTenbHbIN NaTeEX MOXET MMETb CMbICIT B
NMPUMEHEHUU K JTOObIM OeHeXXHbIM (podo8biM) mpebosaHUsIM.



PeweHue «2»

[Mpn obecneyeHnn cywiecmeayrouje2o, B TOM YUCIIE U OMCPOYEHHO20, TpeboBaHUs BbIOOP
OoQUHaKoebIX npeodMemoe UCIMOJIHeHUss 1O OCHOBHOMY W©n obecnevyntesisHOMy
obs3aTenbCTBy (Hanpumep, AeHer NpoTuB AeHer) B 6oMbLUMHCTBE CrydYaeB He umeem
3KOHOMUYECKO20 CMbIC/ia: €CNu Yy nuua eCcTb AeHbru, KOTOpble OH FOTOB HeMeOS1eHHO
nepenatb B BMae obecnedeHusi, 3TO 03HA4YaEeT, YTO KpeaAUTHOM NOTPEBHOCTM B AeHbrax He
CyLLECTBYEeT, AONT MO UX ynnaTe MOXeT ObITb UCNONTHEH HEMEANEHHO.

[Mepenaya B kayecTBe obecneyeHns TOYHO TaKUX XKe 3aMEHUMbIX BELLEN, KOTOpble SABMSAOTCS
NPeaMEeTOM WCMOMHEHNS MO OCHOBHOMY 00S3aTenbCTBY (Hanpumep, AeHer B obecrneyeHune
[EHEXXHOro [Jonra), onpaBgaHa, kKOrga uMewT B Buay obecneynTb  yc/108Hoe
ob6s13amesibcmMeo, KOTOpOE MOXET BO3HUKHYTb, @ MOXET WU He BO3HMKHYTb: HanpuMmep,
ccygononyvaTtenb ynnadnBaeT ccygogartento ONpeaerieHHY OEHEXHYK CyMMYy Ha Cryyan
rmbenun nriv NoBpeXXaeHns nornyyYyeHHou B nonb3oBaHue Belu (cT. 696 K).

Ecnn 0b6s13aTenbCTBO HE ABMAETCA YCNOBHLIM, TO HOPMasibHO, YTOObI NpeaMET UCMONHEHUS MO
OCHOBHOMY 00f3aTenbCTBY OTAMYancd OT TOro, YTo fepedaercs No YCrOBUAM CLEMKM
obecneyunTernibHOro nnarexa (Hanp., 4AeHbIM NPOTUB akUnn).



[Mpobnema «3»

B cooTtBetcTBUM C npaBuniom n. 2 cT. 314 K obssaTtenbctBa ¢
HeornpeoesieHHbIM CPOKOM UCMOJIHEHUSI U 00A3aTenbCTBa, CPOK
UCMOSIHEHUS KOTOpPbIX oOnpeneneH MOMeHmMoM eocmpeboeaHus,
OOIMKHbI ObITb MCNOSIHEHbLI OOIMKHUKOM 8 me4yeHue 7 OHeu CO [OHA
npeabaBneHUs KpeanTopom TpeboBaHmsA 06 NCMONHEHNN.

CnepnoBaTenbHO, KpeanTop, 3asasBmBLLINN TpeboBaHMe 00 MCNONHEHUN,
06s13aH XX0amb ucme4yeHusi 7-OHe8H020 CPOKa, Npexae YemM CMOXET
OKOHYaTernbHO MPUCBOUTL CyMMYy oODecneuyuTenbHOro nnartexa
(Hanpumep, B crny4vae ¢ 0693aTenbCTBOM BO3MECTUTb YObITKN).

OTO He Bcerga npakTU4HO, Bedb NpPeaAMEeT WUCMOSIHEHUSA  yxKe
Haxooumcsi 8 pyKkax Kkpeoumopa.



PeweHue «3»

CTOpPOHbI BripaBe OOroBOPUTLCS, YTO CyMMa ODeCrnevYnTenbHOro
nrarteXxxa 3acynTbiBAaeTCs KpeauTopoM B CYET OCHOBHOIO
obazartenbcTBa  HernnocpeocmeeHHO MO0  HacmyrijieHuu
OCcHOB8aHuUl mpebosamb e20 UCMOJIHEeHUsI, TO eCTb 6e3 Toro,
4yTOObI BbKMOATb, MOKA WUCTEYET NpenoCcTaBfeHHbIW OOIMKHUKY
CPOK Ar1 UCMOSTHEHNST ero 0bsA3aHHOCTW.

B aTOM 00bsAACHEHNE dhpa3sbl «0OCTOATENLCTBA, MPEAYCMOTPEHHbIE
forosopom» (n.n. 1,2 ct. 3811 IK).



[Mpobnema «4»

CornacHo ducno3umueHoMy npasuny M. 4 cT. 381' K Ha cymmy
obecrneynuTenbHOro nnatexa He HadvMcnaAlTCa MpoueHmsbl 3a
noJsib308aHue 0eHexHbIMu cpedcmeamu (cT. 3171 TK (?).

Llenb obecnedntenbHOro nnarexa COCTOUT He B TOM, 4YTOOb
nnaTenblMK KpeguToBan rnosiydatensda, a B TOM, 4YTOObl OH
obecneynn cBOWM CODCTBEHHbLIN KPEOUT WUIMN KPeauT, OKa3aHHbIW

IpYromy nuy.



PeweHue «4»

Ecnn CTOpPOHbI NpPeaycMOTPAT HaducrieHue [POLEHTOB, TO
cornalleHne o BHeceHunm obecrnevynTeribHOro nrarexa criegyer
paccMaTpuBaTb B  KayecTBe cCcMewaHHo20 0o2080pa,
BKIto4atoLLero B ceds 1 anemeHTbl do2oeopa 3alma (cT1. 807 [K).

Takon goroBop MOXET ObITb OXapaKkTepu3oBaH Kak 3aéM ¢ Uesibro
obecrieyeHusi; B cybcuduapHoOM rnopsioke K HeMy NPUMEHSAIOTCS
npaBuna o AoroBope 3anma: Hanpumep, o opme gorosopa (n. 1
cT. 808 MK).



Pe3ome:

1. KoHCTpyKuus obecrnevuTenbHOro nnartexa M3BecTHa nod MMEHeM uppe2ysisipHo20
3as102a (pignus irregulare).

2. ObecneunTenbHbIn NNaTexX — camMocmosimesibHbIl eud do2080pa, OXBaTbiBAEMbIN
MOHATMEM cnocoba obecnevyeHnsa NcnosiHeHns ooba3aTenbCTB.

3. [Mepenayva KpeamuTopy TOYHO TaKNX Ke 3aMeHNMbIX BeLLel, KOTopble ABNAKTCA NPeaMeToM
MCMNOMHEHNS N0 OCHOBHOMY 06A3aTenbCTBY, ONpaBAaHa TonbKo Anst o6ecneyeHns yCroBHbIX
TpeboBaHui, KOTOPblE MO2YM 803HUKHYMb, @ MO2Ym U He 803HUKHYMb.

4. ObecneunTeribHbIN NNaTEX MOXET ObiTb BHECEH U mMpembUM JIUUOM, KOTOPOE He
SIBNSIETCS OOSMKHUKOM Mo obecnevynBaeMomy obsa3aTensCcTay.

5. MoxeT ObITb NPeayCMOTPEHO, YTO CyMMa 0DecnevymnTenbHOro nrarexa 3acymMTbiBaeTCs
KPeauTopoM B CHET OCHOBHOro obsizaTenbCcTBa HernocpeocmeeHHO Mo HacmynjeHuu
OCHOB8aHull mpebosamb €20 UCIMOJIHEHUS].

6. YCnoBue 0 Ha4nucneHum Ha cymmy obecne4ymTernbHOro nnarexa npoueHToB npespaLlaeT
cornawieHme o6 obecneumTernbHOM NnaTexe B cMewaHHbIU do2oeop (n. 3 cT. 421 TK). OH
MOXeT ObITb OXapakTepn3oBaH Kak 3aéM ¢ uesibro obecreyeHusl.



