NMPEOCTABIJIEHUE

Ha yTBepXXaeHune TeMbl
KaHOuAaTCKOU AuccepTrauun
acrumpaHTa
Kadheopbl MEXAYHAPOAHOro
4YaCTHOro U rpaxaaHCcKoro
npasa MITMMO (Y) MU PO

ncernenoBaHums

LLlaGbannHoun KOnun
AHOpeeBHbI



«lpaBoBas npupopa v
cogepxaHue lNpHUMNOB
MeXAyHapoAHbIX KOMMepP4YeCKUX
aoroopoB YHULOPYA»
no cneunanbHoOCTN 12.00.03 —

[ pakaaHCKoe npaBo;
npeanpuHUMaTernbCKoe npaBo;
ceMenHoe npaBo;
MeXxgyHapoaHoe YyacTHoe npaBo



PaboTta npepcrtaBnsaeTr akTyanbHOCTb
NogpoOHbIM nccnegoBaHNEM
COOTHOLUeHNA coaepXaHus [1puHumMnos
YHUOPYA B pepgakunm 2010 r. ['lockonbKy
c 2012 r. Poccunckasa denepaumsa crana
YreHom BcemunpHon TOProBou
opraHusaLumn, oxuaaeTtca elle bonbliee
yBennyeHmne obbemMoB MeXayHapoOHOW
TOProBW. Poccunckumne
npeanpuHUMaTeEnu, 3aknto4as JoroBopbl C
3apybeXHbIMWU KOHTpareHTamm, OOSTKHbI
OyoyT BblIOMpaTb MpaBo, perynupytoLlee
OOroBoOp W MNPUMEHUMOE B Chy4ae
BO3HWKHOBEHUSA criopa



CteneHb pa3paboTaHHOCTU NpOOGNEeMbI

Komapos  A.C. [1porpeccuBHoOEe pa3BUTUE
YHUMKALMM NMpaBOBbIX HOPM B MeXOYHapOAHbIX
KOMMepYeCKnx caenkax (BCctynutenbHaqa ctatbs) \\
[MpyHUKMNBI Me>i§qua OAHbIX KOMMeEPYECKNX
ﬁoroaopos YHU A 2004 r. llep. ¢ aHrn. A.C.
omapoBa. — M.: CtatyT, 2006
CagukoB O.H. TllpuHuunel  MexayHapoaHbIX
koMmmMmepyeckux gorosopos YHUIOPYA gnpaKTMKQ
MKAC npu TI1I'. MexayHapooHbl KOMMEPYECKNM
apobuTpax: coBpeMeHHble Npobnembl U peLleHus:
COopHuK ctaten K 80-netuto MexayHapogHoro
KOMMepYecKoro apbutpaxHoro cyada npu Toproso-
npomsbilLneHHoN nanarte Poccunckon enepaunn \

og pen. A.A. KoctnHa; MKAC npu TI1IMT P®. — M
CratyrT, 2012.

HOBOEe B YHUUKAUMW npaBa MeXAyHapOoOHbIX
KOMMeEpPYEeCKMX KOHTPAaKTOB. paBo 7
MeXayHapodHble  3KOHOMUYECKME  OTHOLLUEHUSA:
CoopHuk ctaten. Ote. Peg. H.I'. lopoHnHa. — M.:
FOpucTtb, 2005.




HecmoTpa Ha BbllleyKasaHHble uccrnegoBaHUda B
OOKTPUHE npeacTtaBreHo Hebornblloe KOn4ecTBO
Hay4YHbIX TPyAoOB, MNOCBALWEHHbLIX NpobnemaTnke
npasoson npupoabl [lpuHumnos YHWIPYA. B
PDOCCUUCKOW  OOKTPUHE  WUMEETCA  TONMbKO  ABe
anccepTaunoHHblie paboTsl o MNpuHunnax YHUOPYA:

« AnumoBa HA.O. «[llpuHumMnbl MeXxagyHapoaHbIX
KOMMEPYECKUX OOroBOPOB YHUOPYA:
HopmaTtmBHaga npupoda M posfib B perynnpoBaHUn
TPaHCrPaHUYHbIX KOMMEPYECKUX OTHOLUEHUN» -
2011 r.

* KyKuH AB. «[1pnHumnbI MexxgyHapoaHbIX
Kommepyecknx porosopoe YHWIPYA: ocHOBHble
nonoxeHusa, ropmnandeckas npuvpoga» - 2004 r.,

ogHako npobrnema pUONYECKON MpUpodbl B HUX

pacKpbiTa He OOCTAaTO4YHO NOJSIHbIM 0OpPa30M



[lpoTnBOpeEUUe

* B [Npeambyne lNpuHunnos YHWIOPYA ykasaHo, 4To
«OHW nognexartr MPUMEHEHUO B Cnydae, ecnu
CTOPOHbI CcoOrfnacurncb, 4TO WX AOOroBop Oyaer
perynmpoBaTtbCca 3TumMu [lpuHUMnamm», TeM He
MeHee B npaKkTuKe MeXayHapoaHoro
kommepyeckoro apbutpaxa (MKAC npu Tl PO)
MMEIOTCA  PEeLUeHns, Korga cyg  MPUMEHSn
MpnHumnel YHWUOPYA 6e3 cornacusi CTOpoH

* /I3 aTOro cneayet BOMPOC: 4YTO Takoe [lpmHumMnbl
YHULOPYA: wucTtoyHMK npaBa, obsasaTenbHbIN
NPUMEHEHUNIO, UNN  CcBOA OObIMaeB TOProBOro
npaBa, NPMMEHNUMbIW TOSbKO TOraa, Korga CTOPOHbI
00 9TOM JOroBOPUINCH?



[lpoOnema nccnepnoBaHus

 KakoBa npaBoBaga npupoaa [lpnHUMNOB
YHUOPYA: asnawtca nu  [lpyHUMnb
YHUOPYA MCTOYHUKOM npaea?
ObazaTenbHO N1 ans CTOPOH coAdepkaHne
[MpuHumnos  YHWOPYA, «korga cyAo
NPUMeHUs nx 6es3 cornacusa CTOpoH?

* B cooTBeTCTBMM C npobnemon onpeaeneHa
Tema nccrnegoBaHus: «llpaBoBas npupona
" coaepkaHue [TpuHUKMNOB

MEXAYHaPOOHbIX KOMMEpPYECKNX
rAararnAanasar~s \JLITATID\/A ..



e OOBLEeKT wuccrnenoBaHuUa - YaCTHOMPaBOBbLIE
OTHOLLEHUS, BO3HMKaKOLLME B npouecce

PErYyNUPOBaHUA  MEXOYHAPOAHOro rpaxaaHCKoro
oboporTa NpuHumnamn YHUOPYA

* [lpeameT uUccneaoBaHuA - cogepxaHue lNpnHumnos
Kommepyeckux gorosopos YHWUIOPYA B pepakumu
2010 r., copepxaHnme BeHckon KoHBeHUMM O
OoroBopax MexayHapoaHou Kynnu-npogaxkm ToBapos
1980 r. cogep’kaHMe HOpPMaTUBHO-NPAaABOBLIX aKTOB
HaLMOHaNbLHOro npasa, perynupyroLlnx oroBopHbIe
OTHOLLEHUSA MexXay UHOCTPAaHHbIMM KOHTpareHTamu. B
npeamer nccnenoBaHus BXOOAT peLleHns
apOUTpaXXHbIX MHCTUTYLUUW, a TakkKe AOOKTPUHA Mo
Bonpocam perynmpoBaHug MeXAayHapoaHoro
KOMMep4Yeckoro obopora



Llenb nccnegoBaHus —

BCECTOPOHHEE N3Yy4YeHUne
NpaBoOBOW NpUpoAbLI 1 YCNoBUI
npumeHeHus pnHUMNoB
YHUOPYA, a Takke
onpeaeneHne Mecrta aToro
OOKYMEHTa cpean NHCTUTYTOB U
MCTOYHWUKOB NpaBa



[[MnoTte3a uccneaosaHus (1)

* [MpuHuunel YHWOPYA, npuHAaTble B 1994 r.,
ABMAIOTCA pe3ynsratoM npolecca yHudpukaymm
MeXAyHapOoaHOoro YacTHOro npasa B KOHLe XX B.;

* [1o doopmanbHbIM Npu3HaKkam MOXXHO
onpenenntb, 4YTto NpuHumnnel YHUIOPYA npuHaTtel
BO BpeMms KOHBEHLMOHHOIO nepuona
YHU(MKaUMM npaBa, HECMOTPA Ha TO, YTO caMm
OOKYMEHT KOHBEHLIMEWN He ABNAETCS;

* [MpuHuunel YHNOPYA npumeHatoTca Hapsay C
HaLMOHaNbHbLIM NPaBOM pPasfnMYHbLIX roCy4apcTs,
B TOM 4uclle W C T[paXxdaHCKUM MpaBOM
Poccuinckon ®egepaumen



[ MnoTe3a uccneaosaHus (2)

 [MpuHumnel YHWOPYA HasbiBaloT npumMepom  lex
mercatoria XXI Beka (C naT. «npaBa TOProBLEBY);
MNpuHuunel YHUOPYA cogepxaT ToproBble obblvaun, B
HEKOTOPOW CTEMNEHM cCaM JOKYMEHT CcTas o0blyaem;

MNpuHuunel YHUOPYA ©6binn NpuHATBI nocne v B
gornonHeHne K BeHckonM KoOHBeHUMWM O [OoroBopax
MeXayHapoa4HOU Kynnu-npoda)u ToBapoB 1980 r., B
CBA3N C YeM B 0DOMX OOKYMEHTaxX MOryT coaep)XaTbCs
cXoOHble nonoXxeHuqa; [lpuHUMNbLI MOryT codepXaTb
boriee nNporpeccmBHbIE MNOSOXEHUSA, MNOCKOMNbKY ObIfn
NPUHATLI NO34HEE N B HUX BHOCUITUCb U3MeEHeHUA B 2004,
2010 rr. B Poccuun lNpuHUMNBI MOTYT MPUMEHATLCA KakK
coBMecTHO C¢ KoHBeHUMeWn, Tak U MO-OTOErbHOCTU, B
Ka4yecTBe OCHOBHOro unu cybcuamnapHoro MCTOYHUKA
npaBsa



3agaum uccnepgoBaHud (1):

» CocTaButb NCTOPUKO-IOPUONYECKNN aHanms
Pa3BUTUA npotLecca YHUpMKaLmu npaBea
MeXayHapoaHou TOProBny, NpoBEeCTU
nepuoansauunio YHUPMKaLnn npaBsa
MeXOyHapoO4HOM TOProBnv U onpeaennutb BpeMs
co3gaHua [lpuHumnoe YHWIOPYA B pamkax
npoBegeHHOW nepuoansaunu;

[lpoBecTn nepuoamnsauuio rnpouecca paspaboTku
[MpnHuymnos YHWOPYA u BbigBUTb OCODEHHOCTU

dopmMbl W MeToga  usnoxewuma  [NpuHUMNOB
YHULOPYA,;

MccnegoBatb Hauboriee 3HauduMMble [MONOXEeHUS
[MlpuHUMNOB, COMNOCTaBUTb WX C MNOJTOXKEHUAMMN
rpa>KgaHCKoro wun ToproBoro npaBa Poccunckoun



3agaum uccnepgoBaHus (2):

* ViccnegosaTtb npasoByto npupoay [lpuHumnos
YHULOPYA nyTem N3yvyeHuns OCHOBHbIX
OOKTPUHANbHbIX NOAX0AOB W COOTHOLLUEHUSA
[lpyHUMNOB C  TakKMMM  UHCTUTYTaMU WU
MCTOYHMKaAMN MeXOyHapOo4HOro 4YacTHOro rnpasa
Kak lex mercatoria, npaBoBon obblyan, BeHckas
KOHBeHUMA 1980 r.;

* CpaBHuTb nonoxenusa [lpuHumnnos YHULOPYA wu
BeHckon KoHBeHuUMM 1980 r. Ha npeamMeTr ux
CXOACTBa, pa3nnynd, BO3MOXXHOCTU COBMECTHOIO
NPUMEHEHUA U KOHKYPEHUUU [OOKYMEHTOB, a
TakKe onpegenuTtb BNnUaHMe, okasaHHOe BeHckou

KOHBEeHUMen npu cocrtaeneHun [lpmnHUMNOB
VHIATTPVA



MeTogonornyeckass ocHoBa
nccriegoBaHus

B MpoLuecce HanncaHna gucceprtaLnoHHON
pPaboTbl ObINM NPUMEHEHbLI Takue obLLue
HayyHble MeTodbl KakK aHanus, CUHTES,
CpaBHeHMe, geoykuma n nHaykuua. Ong
OOCTUMXXEHUA Lenu aBTop NPUMEHSAN TakXKe
YacTHbl€ HAay4Hble MEeTodbl, K HUM
OTHOCATCH MeToabl onpenenexHuns,
Knaccudukaumm, CUCTEMHO-CTPYKTYPHbIV
MeTod, a Takke @YyHKUMNOHaNbHbI,
MCTOPUYECKNN N CPaBHUTENBLHO-MPAaBOBOW
MeToabl




TeopeTu4yeckyro OCHOBY nccrnegoBaHus
COCTaBNSAOT pPaboTbl  U3BECTHbIX _ COBETCKUX U
DOCCUUCKUX Yy4YeHbix: Tpyabl H.I'. Bunkoson, T.[1.
HewaTtaeBson, A.J1. MakoBckoro, N.0. Xnectoson, H.I".
HOopoHunHon, J1.A. JlyHuya, C.H. Jlebepesa, E.B.
Kabatoson, O.H. CagukoBa, A.C. Komapora, B.E.
MuwwuHa, C.B. baxuHa, W.C. 3bikuHa, M.W.
bparuHckoro, B.B. ButpaHckoro, M.M. borycnasckoro,
H.B. Enuceesa, M.I'. Po3eHbepra, E.A. CyxaHoBa, a
TakxKe Tpyabl 3apy0eXXHbIX crieunannucTtoB Agro Eleonora
Finazzi, Benjamin N. Cardozo, Berger K.P., Bonell M.J., Craig
W. L., W. W. Park, and J. Paulsson, Farnsworth E., Good R,,
Grigera Naon H. A., Mustill Michael, Goldman B., Gordley J.,
Horn N., Matteucci M., Oser D., Sellier, Vogenauer S,
Veneziano A., Larry A. Di Matteo, Zamora S.




e HayyHaa HOBU3Ha MccnegoBaHUSA 3aKfio4vyaeTca B
NonbiTKE BCECTOPOHHEro wuayvyeHusa [lpnHumnos
YHNOPYA B Ka4yecTBe CaMOCTOSATENbHOIO
perynaropa MeXAayHapOoaHbIX KOMMEPYECKMX
OTHOLLUEHMN, a TaKkKe B Ka4yeCTBe [OOKYMEHTa,
npuMeHsaemMoro B gonosiHeHne K BeHckon KoHBeEHL MK
1980r.

 TeopeTnyeckas 3HAaYUMOCTb anccepTtaumm
COCTOMT B WCCNeOoBaHUWM, KOTOPOE MOXET ObITb
MPUMEHEHO B Y4eOHbIX N Hay4YHbIX LEensax

e MMpakTyeckasa 3HAYMMOCTb PabOThl 3aKM4YaeTcH
B NpeasiokeHUN UccneagoBaHUsl HA PaccMOTPEHUE
NpakTMKkaMm  MeXOyHapoaHOro - KOMMEPYECKOro
apbuTpaka — OCHOBHbIM nMpumMeHunTenam lMNpruHUMnos
YHNOPYA



e Obnactb nccnenoBaHUA COOTBETCTBYET
noAnyHKTY 4.5. «Memoo yHugbuyupoeaHHO20
MamepuasibHO-rpasoso2o peaynupoeaHus.
Criocobsi MamepuasibHO-rnpasosou
YHUuKkayuu. MexxoyHapoOHbkIU 002080p U €20
8udbl. Ce0O0bI rpasos8kix HOPM, MOOEsIbHbIE U
muriosble 3aKoHbl. O6bi4au, 06bIKHOBEHUS,
murioeble KOHmMpakmal. Teopusi lex mercatoria, ee
coepeMeHHoe COCMOSHUE» MyHKTa 4
«MexgyHapogHoe npaBo» nacrnopTta
cneunansHoctn BAK 12.00.03 — «[pagaHckoe
NnpaBo; NpeanpuHUMMaTenbCcKoe NpaBo; CEMENHOE
npaBo; MeXAyHapoaHoe YaCcTHOE npaBo»




XpoHornornyeckue pamMmku
AuccepTaumMoOHHOro
uccriegoBaHuA 0XBaTbIBAKOT KOHELL
90-X Ha4Yano ABYXTbICAYHbIX rO40B
BNNOTb A0 (M BKto4asa) 2016 T.
BbiOOp XpOHOMOrm4eckmnx pamok
o0OycnoBneH npuHaTnem lNpmnHumnos
YHUOPYA B 1994 r., a TaKkKe
BBeaeHNeM nameHeHuun B 2004 un 2010
.

B nccnegoBaHum oTpaXkeHa
npakTuka npumeHeHust NpruHunnos

YHWAPYA poccnmncknmmn n

N S A N . A



ba3a nccnenosaHusi

» [1okTpUHanbHbLIE MONOXEHUA, U3NOXEHHLIE
B Hay4HbIX Tpydax psaga aBTOpPOB
OOroBOPHOro npaea, B YacTHOCTU, Npod. H.
[". BunkoBon, npod. C.A. KomapoBa;

* lccneposaHua npod. M.KO. CaspaHckoro,
oou. A.. MypaHoBa;

* ONEKTPOHHaa 6asa canTa unilex,
co3gaHHaa NIHCTUTYTOM YHUMUKaLUN U

rapMoHKM3aLumM YacTHOro npasa B Pume
(UNIDROIT)



CTpyKTypa paboTbl
BBeneHue

[maBa 1. MecTo NpuHunnos kommepyecknx gorosopos YHUIPYA B cucteme
YHUOMKaUumMm npasa MexgyHapoaHoM TOProsnu

1.1. OCHOBHbIE 3Tanbl PasBUTUA YHUPUKaLMK NpaBa MeXayHapoaHOW TOProBnu
1.2. OcobeHHocTU npouecca paspabdoTku MNpuHumnnos YHNOPYA

1.3. Ocobasga popma nanoxenus MNMpuHumnos YHUAPYA

1.4. OcobbIt MeToA, NCNonb3oBaHHbIN Npu pa3pabdoTke MNpuHunnos YHNOPYA
[maBa 2. [lpaBoBas npupoaa NpuHumnos kommepyeckmnx gorosopos YHUOPYA

2.1. [lokTpnHanbHbLIE NOAXOAb! K onpeaeneHunto npasosou npupoab! NpuHumnnos
YHULOPYA

2.2. CooTtHoweHwue MNMpuHumnos YHUOPYA n NHCTUTYTOB 1 NCTOYHMKOB
MeXOyHapoaHOro YacTHOro rnpaea

2.3. NMpuHumnel YHUOPYA v lex mercatoria
2.4. NpunHuunel YHUOPYA n Toproebie obblvau

2.5. NpunHuunel YHUOPYA n KonuseHumnsa OOH o goroBopax mexayHapoaHoun Kynnu-
npogaxu toBapos 1980 r

2.5.A. CooTHoweHue lNMpuHunnos YHUOPYA n BeHckon KoHBeHUMN: BNnsiHue BeHckou
KoHBeHUuun Ha npuHaTue lMNpuHuymnos YHUPYA, cxogHble NonoXeHus

2.5.b. Pasnnuua lNpuHumnos YHNOPYA n BeHckon KOHBEHLMU 1 BO3MOXHOCTb
KOHKYPEHLNN OKYMEHTOB

3akoveHne

™. r~_ PN P



ConepxaHue nccnegoBaHus (1)

OduccepTauma cocTouT N3 BBeAEHUA, ABYX IMaB.,
3aKknryeHunsa n ouonumorpadpunmn

e« Bo BBegeHMM gucceptaumm  nriaHUpPyeTcs
OOOCHOBATb  aKTyaribHOCTb  WUCCNeaoBaHuS,
OCBETUTb CTEMEHb pa3padboTaHHOCTU NMPobrnemsl,
0003Ha4YNTb TEOPETUYECKYIO 7
METOOO0STOMMYECKYIO OCHOBbI pPaboThl,
chopmynmpoBaTh LIENN U 3aga4un nccrieaoBaHus,
OObEKT, npeameT, obnacTtb uccnegoBaHus,
Hay4HYO HOBU3HY, TEOPETUYECKYIO 7
NPaKTUYECKYO 3HAYMMOCTb UCCNENOBaAHUS



ConepxaHue nccrneagoBaHus (2)

e B nepBon rnase «MecTto [pMHUMMNOB KOMMEPYECKUX
noroeopoB YHWNIOPYA B cucteme yHuduKaumm npa.a
MEXOyHapOa4HOW TOProBnu» MNNaHUPYETCA MNpOCneanTb
OCHOBHbIE 3Tafnbl pPasBUTUA  YHUMKaUMKM  npaBa
MeXayHapoagHon Toproenu, a Takke «OcobeHHOCTU
npoLiecca paspadoTtku NpuHumnos YHULOPYA»

e Bo BTOpou rnaee «[lpaBoBasi npupoga [lpnHuMnos
Kommepyeckux porosopos YHWIOPYA» npeanaraercs
M3y4nTb OOKTPUHaAsNbHble Moaxodbl K OnpeaeneHuto
NpaBoOBOU npupoasbl [MpnHUKMNoB YHUNOPYA,
cooTHoweHue [lpuHumnoe YHUIOPYA n MHCTUTYTOB W
MCTOYHMKOB MeXOyHapoa4HOro 4acTtHoro npasa: lex
mercatoria, ToproBble o00OblMan, KoHBeHumssi OOH o
goroeopax MeXgyHapoO4HOW Kynnu-npoda)nM TOoBapoB
1980r.



CoaepxaHune nccnepgoBaHus (3)

e B 3aknw4veHuU npeacrtaBrieHo o0006LueHne
BbIBOJOB [NaB gnccepTaumnm

B ononuorpadumn N3MNOXeEH CMNUCOK
HOPMAaTUBHbIX OOKYMEHTOB, Hay4HOW
nuteparypbl, anccepTaumMoOHHbIX pabor,

HOPMaTUBHO-MPAaBOBbLIX aKTOB WU Hay4YHOW
nuTepaTtypbl Ha MHOCTPAHHbIX  4A3blKax,
MHTepHeT-pecypcoB



Anpobauusa u BHegpeHue B NPaKTUKY
pe3ynbTaToB UCCneaoBaHuUs

 PesynbraTtbl nccnegoBaHMa B Buae Te3UCOB OOKNaga
Oblin  nNpeactaBneHbl Ha MeXOyHapoOAHOW Hay4dHO-
npakTu4eckon KoHdepeHuun «busHec, 9SKOHOMMUKA,
npaBo» 2-5 maqa 2016 r. B VIHCTUTYyTe uccnenoBaHun w
obpasoBaHus B . AQUHbI, MNAaHUPYETCA BbINMYCK KHUMU CO
ctatbenn «OBO30p npakTUKKU npumMeHeHusa [lpuHUMNoB
YHUOPYA MKAC npun TIM P® u HauuoHanbHbIMW
cyoamun P®» Ha aHIMUNCKOM A3bIKe;

 [lepeBoObl C pPYyCcCKOro 4A3blka Ha aHMUUCKUN A3bIK
peLleHnn, cogepalinx CCbINIKY POCCUUCKUX CyOOB Ha
MNpuHumnel YHUOPYA, cogepxartca B 6ase unilex



Tema yTBepxaeHa Ha 3acepaHuvum Kacbe.ngl
Memng)llapo HOMO YaCTHOIo W Iuoa aHCKOro
npaBa 24.10.2016 NpOTOKOSIOM HOMeEP

AcnunpaHT
LLlabannHa KOnusa AHgpeeBHa

Hay4yHbIiu pykoBoauTesnb
K.10.H., goueHT A.1.MypaHoB

3aBenyHoLwmnmn Kaﬂ)enpoﬁ MeXAyHapoaHOro
4aCTHOIO U rpaXkgaHCcKolo rnpaea

K.10.H., npodeccop A.A.KocTuH

[MpopekTop No Hay4YHOU paboTe
O.1.H., npodeccop E.M.KoXokuH



