MexaHnam peanusauyuu npas
N 003aHHOCTEN CTOPOH
HeOEeNCTBUTENbHOW COENKU



'K PO Ctatba 167. O6WwmMe nonoXxeHnsa o nocneacrBuAX HeAeuCcTBUTENIbHOCTU cOenKu

[Ipy HEIEUCTBUTENBHOCTH CACJIKU Kaxas U3 CTOPOH 00s3aHa
BO3BPATUTh IPYTOK BCE IMOJYYEHHOE I10 CAECIIKE, a B CIyYae
HEBO3MOXXHOCTH BO3BPATUTh MOJYUYEHHOE B HaType (B TOM
YUCJIe TOTA, KOraa MoJIy4YEeHHOE BBIPAXKAETCA B IMOJIb30BAHUA
HUMYIIIECTBOM, BHIIIOJIHEHHOM pad0Te MIIN MPEea0CTaBICHHON
YCIYT€) BOBMECTUTH €TI0 CTOMMOCTb, €CJIM UHBIE TTOCIICICTBHS
HEJICMCTBUTEILHOCTH CIICJIKU HE TIPEAYCMOTPEHBI 3aKOHOM.

HenencrBurenbHas CAeIKa HE BICUET IOPUINUECKUX
MOCJICICTBUM, 32 UCKIIFOUCHUEM TEX, KOTOPHIEC CBSI3AHBI C €€

HEACHCTBUTCIBHOCTBIO, M HEJICMCTBUTEIbHA C MOMCHTA €€

COBEpPILICHUS.



[TIpaBOBbIM OCHOBaAHUEM U3BATUA UMYLLIECTBA NPU NPU3HAHUN
cOenkn HegeucTBUTENbLHOWN, HE3ABUCUMO OT HOPUONYECKON
XapaKTEPUCTUKN rnepeaaHHoro nMmyulecTtea (MHaOnMBMAOyarbHO-
onpeaeneHHbIE BELLM UNU BELLW, onpeaeneHHble poaoBbiMuK
npu3Hakamu), ABNsAeTCs HEOCHOBATESIbHOE NPUODPETEHNE NNK
cbepexeHne nmyulectsea (cT. 1102 'K PO).



HepencreutenbHasa coenka — 3TO caerka, KOTOpas He nopoXxaaeTt XeJflaeMoro CToOpoHamMmu npaBoBOro pesyrnbraTta, a npu
onpeanerneHHbIX ycrnoBusAax srnevyet BOBHUKHOBEHUe HeﬁnaroanﬂTHbIX Ansa CTOpPOH nocneacTBun.

B HopMaTuUBHOM KOHCTPYKLUNK PECTUTYLIUMN NPEesyCMOTPEHO HECKOSbKO MEXaHM3MOB peanunsauun rnpas u
00sA3aHHOCTEN CTOPOH HEAENCTBUTENBHOM COEMKN MO BO3BPATy MMYLLECTBA, CITYXXUBLUErO NPegMeToM ee
NCNOSTHEHUS.

B 3aBMCUMOCTM OT NPaBOBOro pexnma MMyLLEeCTBa:
« MexaHn3m Bo3Bparta UHAnBUAYyarbHO-ONpeaeneHHbIX Bewen (pecmumyuyus enadeHus).

* MexaHn3m Bo3BpaTta BeLleun, onpeneneHHbIX pOAOBbIMU NPU3HAKaMK, a Takke geHer N LUeHHbIX bymar Ha
npeabaBUTENS, N OCYLLECTBIIEHUSA JEHEXHOW KOMIMEHCaLUMM NpU HEBO3MOXXHOCTW BO3BpaTa Nosly4eHHOro B
HaType, B TOM Yucne Torga, Korga rnosyvYeHHoe BblpaXkaeTcsl B N0SfIb30BaHUN MMYLLLECTBOM, BbIMOSTHEHHON
paboTe nnu npeaocTaBneHHON ycryre (KoMreHcayuoHHas pecmumyuyus).

B 3aBucumMmocTun oT Hann4usa yMbILIJJ'IeHHOI‘/JI BUHDbI.

» MexaHn3m Bo3BpaTa B NepBOHaYanbHOE UMYLLECTBEHHOE MOnoXeHne obenx CTopoH (O8yCMoOpPOHHSIS
pecmumyuyus).

« MexaHn3m Bo3Bpara B nepBoHa4vasribHOe MMYLLECTBEHHOE MONOXeHMe O4HON CTOPOHbLI (0OHOCMOPOHHSIS
pecmumyuyus).

« HeponylueHne pectutyuum



B cnyyae ¢ HegencTBUTENbLHOM COENKOW OCHOBaHMeE
y>Xe CyLLeCTBYLLEN NPaBOBON CBA3N MeXay ee
y4YacTHUKaMM aHHYINUPYETCS, B pe3ynbraTte Yero
NPU3HaeTCs, YTO OTHOLLUEHMS, BO3HUKLLNE U3 COENKN
(nepepada MMmyLLLECTBA, BbINOfIHEHME paboT N 1.4.), C
camMoro Ha4yana He UMelT NPaBOBOro0 OCHOBAHUS.
Ob6sa3aHHOCTb BO3BPAaTUTbL APYr APYry BCe Nofy4YeHHoe
OCHOBbIBAETCS Ha dpakTe nepenayn MMyLLecTsa no
caenke, Npu3HarwLwenca HegencTBUTENLHON, U
npecnenyeT uenb BOCCTaHOBUTL MOMOXEHME,
CyLlecTBOBaBLLEE A0 TaKOW nepenayun, a He HakasaTb
BMHOBHbIX

PeCTMTyLWIFI BliageHus

« Pectutyuus (ot nart. restituere - BocctaHaBnNMBaTh, BO3MeLLATb,
BO3BpaLllaTh, NPUBOANTL B NOPSA0K) - 3TO rMaBHOE UMYLLIECTBEHHOE
nocneacTene HeaenCcTBUTENBHOCTM COENOK.

[Mpun oTYyXOeHUM Belen HegeecrnocobHbIM UM MaroneTHUM NULOM, a
Takke rnpu CoBEpPLLEHUN CAENKM NoL BNusHMeMm obmaHa, 3abnyxaeHus,
BCNeACTBUE CTEYEHUS TSHKENbIX OBCTOATENBCTB U B APYrMX Crydasx
COBEpPLUEHNSA HEAENCTBUTENbHbIX COEMNOK, BELLWN OOSMKHbI ObITb
BO3BpaLleHbl CTOpOHaM, NPOU3BEALLMM OTYYXXOEHWE NO TakuM caesikam
He3aBMCMMO OT NpaBa Ha HUX. Hanpumep, manoneTHu pebeHok, He
OOCTUIIUN YeTblpHaaUaTuneTHero Bo3pacra, NnpogaeT 4oOpOorou
MOTOUMKN oTua. MoToumkn gormkeH ObiTb BO3BpaLLeH pebeHKy
He3aBUCUMO OT TOro, YTO Y HEro HeT NpaB Ha Hero.

[Mpn ocyuwecTeneHnn npasa TpeboBaHMs BO3BpaTa MHANBUAYaANbHO-
onpeneneHHom Bewm n NCNonHEHNN OAHOMMEHHOM 00S1I3aHHOCTU
CyObEeKTbl HEAENCTBUTESNbHOM CAENKN OOMKHbI PYKOBOACTBOBATLCS
HenocpeacTBeHHO Hopmou n. 2 cT. 167 K. MNpwn nctpebosaHmnn
NHAVBMOYyanbLHO-oNpeaeneHHoOn BeLlm CTOpoHa HeaenCcTBUTENbHOMN
COENKN He TONbKO He AOMMKHAa AoKa3biBaTb CBOEro npasa Ha
nepegaHHyo Belb, HO MOXET N HE MMETb Takoro npasa. pu
OTYYXXOEHUWN BeLwen HegeecnoCoOHbIM N ManoneTHUM NINLOM, Npu
COBEpLUEHUM cAENKN Nog BANAHMEM obMaHa, CyLLEeCTBEHHOMO
3abnyxaeHnd, BcrneacTeBne CtedeHns TskenblX 06CTOATENBCTB U B
OPYrux cnyvyasx coBepLleHns HeAeNCTBUTENbHbIX cAenoK (BKro4vas
He3akoHHble no cT. 168 K), Bewun formkHbl BbITb, BO3BpALLEHbI
CTOpPOHaM, NPOM3BELLNM OTHYXXAEHME N0 TaKUM caefnikamM He3aBUCUMO
OT NpaBa Ha HUX.



KomneHcaunoHHas pecTuTyuuns

OcHoOBHBIE BHAbI IeHHBIX 6ymar - rocyaiapCTrBeHHbIE

obnuraiiuu, BeKceJsisi, UeKu, aKILuH1

KomMneHcaLUuoHHbIN XapaKTep pecTuTyLumn obycroBneH npupogon Bellen, onpeaengemblx
POOOBLIMU MPU3HAKaMMW, AEHET U LEHHbLIX BymMar Ha NpeabsaBuTens, KOTOpbIE BBUOY CBOEN
00e3NMMYEeHHOCTN MOTYT ObITb 3aMEHEHbI BEWaMU, AeHbraMmm 1 LEHHbIMW DymMaramMmm Takoro
Xe poga. byoyyun nepefaHHbIMU BO UCMOMNHEHNE HEOENCTBUTENTIbHOW COENKU, OHU
CTaHOBATCA 0bbeKTaMm rnpaBa CoOCTBEHHOCTU UMMM MHOMO BELLIHOIO Npapa npuobpertarens,
Takum obpas3omM MMEET MECTO HEOCHOBAaTENbHOE oboralleHne NnocneaHero.




KOMneHcaLWIOHHaSI PECTUTYLUUA

Ecnu Bo ncrnonHeHue caenku, NpusHaHHOM HeOenuCcTBUTENbHOW, NepeaatnTcs BeLn, 00yCcnoBneHHbIE POAOBLIMU

npu3Hakamu, LeHHble Bymarun, geHbru, Ansa ykasaHHbIX BUOOB MMyLLLECTBA HabntogaeTcs obesnnyuneaHmne, noteps

nHanemayanusaumn. B Takom nHaMBnayanm3anpoBaHHOM Unn 06e3nnYeHHOM COCTOSIHUN OHKU NpeobpasyoTca B 0ObEKTHI

BELLHOro npasa, npasa coOCTBEHHOCTH NpuobpeTaTens. [1pY HAYTOXXHOCTW CAENKMN OTCYTCTBYET NPaBOBOE OCHOBaHUE
Ctatbsa 302 TK oboralleHusi, Npu NPM3HaHUN OCMOPMUMOWN CAENKN

HeOenCcTBUTENbHOW, NPaBOBOE OCHOBaHME oboralleHus ¢
fleHbru, a Takoke LigHHbIe bymaru Ha NPeAbABIATENs HE MOTYT  \iomeHTa TaKoro NPU3HaHWA oTnaaaert. B aTom criyyae Hafo

ObITb NCTPeboBaHbI OT 4OH6POCOBECTHOrO NprobpeTartens. BO3BpaLlaTb Un cobCcTBEHHOE MMYLLIECTBO, UMeloLLee
pPOOOBbLIE YEPThI, UM cCOBCTBEHHbIE AeHbIN. TpeboBaHue 0
M. 3 KOMMEHTMPYEMOW CTaTbW YCTaHOB/IEH 3aMpeT Ha BO3BpaTe cOepeXeHHOro nnm npnobpeTeHHoro B 0bounx
BUHAMKALMIO 406POCOBECTHO U, rNaBHOe, 6€3BO3Me34HO0 Cny4asix SBMAeTCA HeoCHOBaTelbHbLIM, 3TO (POpMa

peanusaumm rnpasa Ha pecTuTyLuio.
NPUOBpPeTEHHbIX AeHEr 1 LieHHbIX Bymar Ha NpegbaABUTeNs. |

CunTaeTcs, YTo NpUYNHAMUM BBEAEHNSA AAHHOMO NpaBuaia
SABNSAOTCS, B YaCTHOCTU, HEOBXOAMMOCTb 0becrneyeHus
CTabNNBbHOCTU FPAXAAHCKOro 060poTa C y4eToM
BbICOKOOBOPOTHOCTM YKa3aHHbIX BeLLel; TPYAHOCTU C
NHAVNBUAYyaNn3aunen nmyuiectaa (Hanpumep, AeHbrin
NPU3HAaTCA Cyrybo poAoBbIMY BeLlaMu, @ BUHAMKALNSA
BO3MOXHA TOJIbKO B OTHOLLUEHUN UHANBUAYA/IbHO-

onpegeneHHoOro I/IMyLLI,eCTBa).



[BYCTOPOHHSAA pecTUTYLUA npeanonaraeTt Bo3BpalleHne obenx CTOpoH B nepBoHavyarnbHoe
MMYLLECTBEHHOE MONOXeHNe, KOTOPoe UMENOo MeCTO 40 UCMONHEHNA HeQEeNCTBUTENBHOW
caenkun. [1IByCTOPOHHSS pECTUTYLIMSA HAcTynaeT BO BCeX Cryyasix HeJencTBUTENbHOCTUN COESKU,
eCnun B 3aKOHe He yKa3aHbl MHble UMYLLIECTBEHHbIE NOCNEACTBUS, N NPUMEHSIETCS K
crnenyloLwmMmn caenkam:

1.COenkn, COBEPLUEHHBIE C HapyLLeHneM opMbl 1 NPaBum O ] ”
rocygapcTBEHHOWM permcTpaum. @ < £
2.COenkn, CoBepLUEHHbIE C BbIXOAOM 3a Npeaensi x
NpPaBOCMNOCOOHOCTU OPUANYECKOro Nuua. >

3.Caernkun, coBepLUEHHbIE C BbIXOAOM 3a Npeaenbl orpaHUYeHunin %

NONHOMOYNU
4.Cpoenkn, cCoBepLUEHHbIE ManonNeTHMMKN, HECOBEpPLLUEHHONETHUMIN B Bo3pacte 14 — 18 ner,

OrpaHU4YeHHO AeecrnocobHbIMN, HeAeecnoCODHbLIMU, a Takke NuuamMm, He CrnocodbHbIMU NOHUMATb
3Ha4YeHNA CBOUX OEUCTBUN N PYKOBOAUTb UMW.

5.Caenku, cCoBepLUEHHbIE NMO4 BNUSHUEM 3abnyXOeHUSA, MUMEIOLLIEro CYLLIECTBEHHOE 3HAYEHMeE.
6.Caenkun, CoOBEPLUEHHbIE C LENb, NPOTUBHOW OCHOBaM MpaBonopsaaka u HpaBCTBEHHOCTU, ECITN HU

OolHa U3 CTOPOH HE AonycTturiia ymbliCria.



OOHOCTOPOHHASA PECTUTYLIUSA

[pyrum npaBoBbIM NOCNEACTBNEM HEOENCTBUTENBHOCTU COENKU
SIBNSETCA OQHOCTOPOHHSSA PECTUTYLMSA, 3aKrovatoLasicCsl B TOM,
YTO UCMOSIHEHHOE O0BbpaTHO Nony4vYaeT TONbLKO O4Ha CTOPOHa
caenkn (aobpocosectHas). [pu npnsHaHnu
HeaenCcTBUTENbHLIMU CAEMNOK, 3aKMOYEHHbIX NoA BIUAHUEM
obmaHa, Hacunus, yrposbl, 3rIOHaMepPEHHOro cornalleHus
npeacTaBUTENA OQHOW CTOPOHbI C APYron CTOPOHOM UM Npu
CTEYEHUMN TSXKENMbIX OOCTOATENBLCTB, NOTEPNEBLLUEMY
BO3BpaLLLaeTcsa ApYyrom CTOPOHOM BCE NOfy4YeHHOE €10 Mo
caenke, a npu HEBO3MOXXHOCTM BO3BPATUTb NONMYYEHHOE B
HaType BO3MELLAETCHA ero CTOMMOCTb B AeHbrax. MimyLiecTso,
Nofy4YeHHOE Mo caesike NoTeprneBLMM OT APYron CTOPOHSI, a
TakXe rnpuynTaBLleecs eMy B BO3MELLEHNE NepegaHHOro
Opyron CTopoHe, obpawlaetcs B goxon Poccunckon degepaumu.
[Tp HEBO3MOXHOCTW nepeaaTb MMYLLECTBO B 0OX04
rocygapcTea B HaType B3bICKMBAETCHA €ro CTOMMOCTb B €Hbrax.




Kpome TOro, notepnesLUeEMY BO3MELLAETCA APYroM CTOPOHOMN NPUYMHEHHbBIW eMY peanbHbIn ywepb (n. 2
ct. 179 IK).

Kak BuaHo, HeqobpocoBecTHas CTOPOHAa UCMNOMNHEHHOro Hasa He nonydaet. OHo nepenaeTcs B JOX0A
rocynapctea. Ecnu xxe HenobpocoBecTHasi CTOpOHa He ycnena UCMOoNHUTb CAEenKy, B JOX0A4 rocyaapcTea
nepefaeTcs To, YTO NOAMEXUT UCMONHEeHU0. Takum obpas3omM, B OTHOLLIEHUN HEJ0OPOCOBECTHOM

CTOPOHbI NMPpNMEHAETCA CaHKLUNA KOHCbI/ICKaLI,I/IOHHOFO XapakTtepa.

OQHOCTOPOHHASA PECTUTYUNSA ONst HEBUHOBHOIO U obpatllueHue B goxon Poccuimnckon dengepaumnm
MMYLLIECTBA, NONYYEHHOro UM Mo caerke, a Takke NpUYnTaBLUEroCcsa eMy B BO3MELLEHME NnepeaaHHoro
BMHOBHOW CTOPOHE, TakKXe NpeayCMOTPEHbI AN COENOK, COBEPLUEHHbIX C Lefblo, MPOTUBHOW OCHOBaM

npaonopdanka n HpasCTBeHHOCTU, €eCIT BUHOBHO AencTBoBaria TonbKo ofHa CTOPOHa.



HeponyweHune pectutyumum

* [log HegonyleHnem pecTUTyLUnn NoOHMMaeTCHa B3biCKaHWe B 40X04 rocyapcTBa BCero nosly4eHHoOro CTopoHamu
Nno caenke, a B criy4ae UCMNOSTHEHNA COENKNU He BCEMU CTOPOHaAMM — NPUYNTaBLLErOCA K NonydeHnto. Takoe
nocneagcTeme NPUMEHSETCA Npu NPpU3HaHUM caenku HegencTBUTENbHOM Kak COBEpPLUEHHOW C LEenbo, NPOTUBHON

OCHOBaM MpaBonopsiaka U HPAaBCTBEHHOCTU, B CnedyloLmxX crydasx:

« a) Ecnun obe cTopoHbl AencTBoBanM yMbILLIIEHHO U 00€ MCNONMHWUMN CAENKY, BCE UCMONMHEHHOE MU

B3bICKMBaETCA B I0X0/ rocyjapcTaa.

« 6) Ecnu obe cTopoHbI AENCTBOBANM YMbILLMEHHO, HO COENKY UCMOMHMUNA TONbKO Of4HA U3 HUX, B A0X0A
rocygapcTea B3bICKMBAETCS BCE, YTO ObINO NONMy4YeHO NO CAENKe, U TO, YTO MONny4YMBLUAS UCNONHEHUE CTOPOHA

OoMmKkHa bbina nepeaaTtb APYro CTOPOHE C LiENb UCMOMNHEHUS,

« B) Ecnu ymbILLINEHHO aencTBOBana ToNbKO 0Ha CTOPOHA, BCE Nony4YeHHOE €to Mo caernke AOMKHO ObiTb
BO3BpALLIEHO APYro CTOpoHEe (OQHOCTOPOHHSS PECTUTYLIMS), NONYYEHHOE XXe APYro CTOPOHOM Unn

npu4yMTaloLLIEECs e NO CAErNKe OT BUHOBHOW CTOPOHbI B3bICKMBAETCA B JOXOA rOCydapcTBa.



Taknm obpa3oM, TONbKO CTOPOHA, AelncTBoBaBLLas 6e3 ymbicna, MoXeT TpeboBaTb
McnorHeHHoro obpaTHo. Ecnv npu HanMyum ymbicna y oHOM CTOPOHbI cAernka UCrnonHeHa
[PYron, nocrnegHsisi UMeeT NpaBo Nony4nMTb UCNonHeHHoe obpaTHO. BUHOBHas cTopoHa
[IoMMKHa nepeaaTth B 40X0[ rocygapcTBa Bce, YTO ¢ Hee npudmntanock. Ecnu xe coenka
MCMONHEHa TONbKO YMbILLNEHHO AeCTBOBABLLEN CTOPOHO, HEBUHOBHAs CTOPOHA JOKHa
nepenaTb B JOX0[ rocydapcTBa Bce, YTO Nony4vuna no caenke, a cama He JormkHa ee
ncnonHATb. Ecnn nonyyeHHoe napacxogoBaHo, B 0X0M rocyaapcTBa nepegaeTcs

BO3MeELWEHNE B iIEHblIax.






