Tema:«IloHsaATHE HCKA, 3JIEMEHTOB UCKA U BU/IOB
HCKA B aPOUTPAXKHOM MPOLECCYATbHOM IIPaBe»




[TOHATHUE NCKA

[Toxg mckoM mmoHMMaeTcs TpeOOBAHUE UCTIIA K OTBETYMKY O 3allMTE €ro Ipasa
WM 3aKOHHOTO HHTEpeca, OOpalllEeHHOE Yepe3 apOUTPaKHBIM CyJ MNEPBOU
MHCTaHIMU. VICK BBICTYIIA€T B KAYECTBE MPOILIECCYATbHOTO CPEJICTBA 3AIIUATHI
MHTEPECOB UCTIIA, KOTOPBIA MEPEJAET CIIOP HA PACCMOTPEHUE apOUTPAXKHOIO
cyna. Ilpm »o>TOM apOuTpakHOE€ TMPOLECCYaJTbHOE W  TPaXIaHCKOE
3aKOHO/IATEJILCTBO PA3JIMYaOT TOHATHE HCKAa B IMPOLECCYaJbHOM H B
MarepHuaIbHOM MPaBe.

Hck B mpomeccyajJbHOM CMbICJIe TIPEJICTABISIET COOOM OOpallleHHOE B
apOUTPAXKHBIA Cy/l TIEPBOM MHCTAHIUM TPEOOBAHME HCTIA O 3al[UTE CBOUX
IpaB M HMHTEPECOB. B 3TOM acmekTe HMCK €CTh CPEACTBO BO30YKICHUS
apOUTpaXKHOIO Ipoliecca.

Uck B MarepuaJibHOM CMBbICJIE — 3TO IPAaBO MCTLA HA YIOBIETBOPECHUE
CBOMX MCKOBBIX TpeOoBaHuil. MIMeHHO B 3TOoM cwmbicie B mi. 12 T'K PD
UCIIOJIB3YETCS MOHATUE UCKA U MUCKOBOU JABHOCTU. B [ paxkaaHCKOM KOJIEKCe
P® mioHsTHE HUCKa yHmOTPEOIsieTCS B CMBICIE CIOCOOHOCTH MATEPHUAIbHOTO
CyOBEKTUBHOIO MpaBa K NPUHYAUTEIIBHOMY OCYILIECTBICHUIO YEpe3 CYI.



JIEMEHTbBI HCKA

dnemenmol UCKA —

3TO €r0 BHYTPCHHUE

CTPYKTYpPHBIC YaCTH.
OO1Ienpru3HaAHO
BBIJCIICHUE JIBYX
JICMEHTOB HCKa:

IpeaMeTa u

OCHOBaHUS UCKaA.
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IHHPEJMET U OCHOBAHHUE NCKA

[Ton mpeamerom
HUCKA TTIOHUMAETCS
omnpeAeIeHHOE TpeOoBaHuE
MCTIIa K OTBETUUKY, HAITPUMEP
O MPU3HAHUY TPaBa
COOCTBEHHOCTH, O
BO3MEILEHUN YOBITKOB, O

3alMTE YECTHU, IOCTOMHCTBA U
JIEJIOBOM PEMyTAaLUU, O
MIPU3HAHUM TTOJTHOCTBEO

HEJIEUCTBUTEIbHBIM
IPaBOBOTO aKTa

rOCYJJapCTBEHHOTO OPTraHa ! T.

1. Kak moguepknyTo B 11. 4 4. 2
cT. 125 AIIK P®, ucrern

JIOJKEH YKa3aTh B HICKOBOM
3as1BJICHUU CBOE TPEOOBAHMUE.

ITonq ocHoBaHueM
HCKA pacCMaTpUBAIOTCs (PAKTUUYECKUE
00CTOSITENILCTBA, U3 KOTOPHIX BHITEKAET
paBo TpeOOBaHMS UCTIIA, HA KOTOPBIX
MCTEI NX OCHOBBIBaeT. Ciemyer
MOAYEPKHYTh, YTO MCTEI] JOKEH
yKa3bIBaTh B ICKOBOM 3asBJICHUM TOJIBKO
onpesesieHHbIe (PaKTUYCCKUE
00CTOSTENbCTBA, OTBCYAIOIIE




SHAYEHUE BbBIIEJIEHUA DJIEMEHTOB
NCKA JARTIOYAETCAH B CAEAYIOLIEM:

1) »neMeHThl HCKa SBISIOTCS IJIaBHBIM KpUTEPHUEM TIPU ONpEeACICHUN
TOXKJIECTBA MCKOB, KOTOPO€ OMPEACNSIETCS] COBIAJCHUEM TIpeAMETa W
OCHOBaHMSI HCKa. Eciu He COBMAJalT MNpeIMET W OCHOBAaHHME HCKa,
MOSIBJISIIOTCS ~ HOBbIE  IOpUJMYECKHE (akThl B OCHOBAaHUM HCKa, TO
COOTBETCTBEHHO HET TOXKJIECTBA MCKOB, MO)KHO BHOBb OOpaIlaThbCsi ¢ HCKOM B
apOUTPAKHBIN CY/I;

2) IpeaIMET U OCHOBAHME UCKA OMPEACISIOT IPAHUIIbI MPEAMETa JOKa3bIBaHUS,
npeaensl cyieOHoro pazouparenbeTBa. [IpaBo Ha MX U3MEHEHUE TPUHAJICKUT
TONBKO uCTIy. OIHAKO B ONPENCIICHHBIX YKA3aHHBIX B 3aKOHE CIyYasix
apOUTPaKHBIM CyJ BIIPAaBE BBINTH 3a MpPEAeiabl MCKOBBIX TPEOOBaHMIA,
HallpyuMep, MOPUMEHUTh [0 COOCTBEHHOW HWHMUIIMATUBE  IIOCJICACTBUS
HEJICUCTBUTEILHOCTH HUUTOXKHOM ciienku (cT. 166 'K PD);

3) mpeaMeT HuCKa SABISETCS OCHOBAaHMEM [UIA KJIACCU(UKAIMA HKCKOB IO
POLIECCYAIbHO-TIPABOBOMY TMPU3HAKY H IO XapakTepy 3alluilaeMbIX
UHTEPECOB.



BUJIbI HCKOB

1) o 1enu, NpeaMeTy ucKa
(mporeccyallbHO-IIPAaBOBAs
KJIaCCU(hUKAIAS UCKOB);

2) 110 OOBEKTY 3aIUTHI
(MaTepuaabHO-IIPABOBAs
KJIaCCU(pUKALIUS UCKOB);

3) 110 xapakTepy
3alIUIIAEMOI0 HHTEPECA B
apOUTPAKHOM IIPOIIECCE.




IO MMPOLHECCYAJUIBHO-ITPABOBOMY KPUTEPUIO UCKH
HOIAPASAEJAIOTCA HA NCKHU O IIPUBHAHUMU, O IIPUCYKIEHUNU,
HPEOBGPASOBATEJALHLIE NCKH

Hck 0 mpu3HaHUKM UMEET IEIbI0 3aUTUTh HHTEPECHI UCTIA, II0JIaralolllero, 4YT0 y HEro €CTh OMPEACIICHHOE
CyOBEKTHUBHOE MTPaBO, HO OHO OCIIAPUBAETCS APYTUM JIUIIOM, HAIIPUMEP UCK O MPU3HAHUU ITpaB COOCTBEHHOCTH Ha
HEJBUKUMOCTh. VICKM O MpU3HAHUM MOAPA3ACISIOTCS Ha ABA BUJIa — TOJIOKUTENIbHBIE (IIO3UTUBHBIC) U
OTpHUIlaTeNIbHbIC (HETaTUBHBIE).

[TonoXKUTETBHBIN UCK O MPU3HAHUU 3aKJIF0YAETCSI B TOM, YTO MCTEI] IPEABSIBISICT TPEOOBAaHUE O MPU3HAHUU 332 HUM
ONPEeICICHHOIO MpaBa, HAPUMEP O MPU3HAHUU MTpaBa COOCTBEHHOCTH. 1o oTpuliaTeIbHOMY UCKY O MPU3HAHUU
UCTEILl OTBEPraeT CyIIeCTBOBAHUE OIMPEACICHHOTO IIPpaBa, UCTELl YTBEPKIAACT, YTO HA HEM HET ONPEAEICHHON
00513aHHOCTH, HAIPUMEP UCK 00 OcHapuBaHUU MpaBa cOOCTBEHHOCTU. Takum oOpa3zoM, olliiee, XapaKTepu3yroliee
WCKH O MPU3HAHUH, 3aKJIFOYAETCSI B TOM, YTO UCTEIL HE TPOCUT CYJ UTO-JIMO0 MPUCYIUTH €My, OH TpeOyeT NpU3HAHUS
CYOBEKTHBHOTO MpaBa, MHTEpeca JIMO0 OTPUIIAET UX CYIICCTBOBAHUE.

Hck o mpucyXIeHUH XapaKTEepU3yeTcs TeM, YTO UCTEI] IPOCUT MPU3HATH 32 HUM OIMPEICICHHOE CYObEKTHBHOE
paBo, 00s13aTh COOTBETCTBEHHO 3TOMY IMPaBy OTBETYMKA COBEPIIUTD OMPEACICHHBIC ICUCTBUS, HAIPUMED,
nepeaarb ICHEXKHbIE CPEJICTBA, UMYIIECTBO, OCBOOOAUTH MOMENIEHNE, 3eMEIbHBIN Y4acTOK U T.11. Kak BUIHO, UCK O
MIPUCYKICHHUH 110 CBOEH TIPABOBOM MPUPOE TOPa3o MHUPE, MTOCKOIBKY HCTEI MPOCUT apOUTPaKHBIN CyJ] KaK
MPU3HATh 32 HUM OIpPEIACICHHOE IPaBo, TaK U 00s13aTh COBEPIINTH OTBETUMKA OINPE/IEICHHBIE ACHCTBUS O €T0
NPUHYIUTEILHOMY OCYILECTBICHUIO, HAPUMEP UCK O B3bICKAHUU JICHEKHBIX CYMM, O BO3MEIIIEHUHU YOBITKOB,
U3BATAN UMYIIECTBA U T.1. Hepenko uckoBbie TpeOOBaHUSI O IPU3HAHUU U O MPUCYKIESHUN MOTYT COYETAThCS B
OJTHOM MCKOBOM 3asIBIICHUY, HAIIPAMEP O PACTOP)KEHUH CACIIKH KYTUIA-ITPOJAKH MIOMEIICHUS U OCBOOOK ICHUN
MOMENICHUS MMOKYIATEIEM.

[IpeoOpazoBaTenbHbIC UCKHA HAMPABIICHBI HA MPEKPAILICHUE, U3BMEHEHUE, a B PsJIe CIIy4aeB U BOBHUKHOBEHHE HOBOTO
MaTepUAITLHOTO MPABOOTHOIICHHUS, HATPUMEP UCK 00 M3MEHEHNUH yCJIOBHM oroBOpa. CyneOHOe perieHre B
O00HOM CiTy4ae BRICTYIIAET B KAY€CTBE IOPUANYECKOTO (hakTa MaTepHaIbHOTO MPpaBa, KOTOPOE U3MEHSET
CTPYKTYpPYy MaTepHabHOTO MIPABOOTHOLICHUS.



BU/1bl HCKOB 110 OTPACJIAM

B 3aBUCHUMOCTH OT
Xapakrepa CIiopHOro
MaTEPUATBHOTO IIPABOOTHOIICHUS,
10 OTPACIISIM U HUHCTUTYTam
IPAXKIAHCKOTO,
aJIMUHHACTPATUBHOTO, HAJIOT'OBOTO U
IPYTrUX OTpacjeun mpasa
BBIJICIISIFOTCSA UCKH, BO3HUKAIOIIINE
13 IPAXKIAHCKHUX,
aIMUHHACTPATUBHBIX, HAJTOTOBBIX,
3€MEIbHBIX U UHBIX
IIPABOOTHOIIICHUH.




KJIACCUPUKAIIUSA UCKOB IO XAPAKTEPY
SALUIIIAEMOI'O MHTEPECA

[To xapakTepy 3alIMIIaeMOro MHTEpeca UCKU B apOUTPAKHOM IIPOIECCE TAKKE MOXKHO
MO/Ipa3/ICINTh Ha JIMYHBIC, B 3alIATY IMyOJIHMYHBIX HHTEPECOB, B 3alIUTy IMPaB APYTHX
JIUI, TIPOU3BOAHBIC (KOCBEHHBIC) UCKH M MCKH O 3aI[UTe HEOMPEACICHHOTO Kpyra JIuIl.
JlanHas kimaccuduKamus UCKOB OCHOBaHA HA TOM, YbHM MHTEPECHI 3aIUINACT HUCTEI] U
KTO SIBJISICTCSI BBITOJIONIPHOOPETATENIEM MO PEIICHUIO apOUTPaKHOTO Cy/a, MOCKOIBKY
TEM CaMBbIM ONPEACISCTCS PN OCOOCHHOCTSH NPEABSABICHUS WCKa, BEACHUS Jeia B
Cy/e U CyJIcOHOTO PeIICHUS.

JInuHbIe HCKU HaIPaBJICHbI Ha 3alIUTY COOCTBEHHBIX MHTEPECOB MCTIIA, KOTJa OH cam
ABISICTCA ~ YYaCTHUKOM  CIIOPHOTO  MAare€puajbHOTO  MIPABOOTHOIIEHHUS U
HEIMOCPEICTBEHHBIM BBIFOJONIPUOOpETATENIEM MO CYIEOHOMY PEMICHUIO.

Ucku B 3amuTy myOaM4HbIX HHTepecoB (cT. 52, 53 AIIK P®) nampaBieHbl B
OCHOBHOM Ha 3aIlllMTy UMYIIECTBEHHBIX MPaB rocyapcTna JMO0 MHTEPECOB OOINECTBa,
KOIJla HEBO3MOXKHO BBIJCINUTh KOHKPETHOI'O BBITOAOIPHOOpETaTesss, HalpuMep HCKU
MIPOKYpOpa WM YIOJHOMOYEHHBIX OPraHOB MCIIOJHUTEIBHOM BJIACTH O IPU3HAHUU
CIHCJIKA TpUBATU3allMd HEACUCTBUTEIBHOM B HHTEpPECaX TOCyAapCTBa. 3/ECh
BBITOJIONIPUOOPETATENIEM BBICTYIIAET TOCYAAPCTBO JHUOO OOIIECTBO B LIEJIOM.

Nckn B 3a1UTy MHTEPECOB JAPYrMX JMI[ HAITPABICHBI HA 3aIUTY HWHTEPECOB HE
CaMoOro WuCTHA, a ApPYyrMX JIAL, KOrJa HCTEl[ YIIOJHOMOYEH B CHJIy 3aKOHAa Ha
BO30YXKJIEHHE JICN B UX HHTEpECaXx.
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