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AaBokaTtypa - 3To gobpoBosibHOE
npodeccmoHasibHoe 0bbegnHeHNe rpaXxKaaH,
OCYLLECTBAAIOLLEE B YCTAHOB/IEHHOM 3aKOHOM MOPSAKE
33l MTY Ha NPeABapUTE/IbHOM CEACTBUN, A03HAHUU, B
CyZAe No Yyro/IoBHbIM Ae/1aM, KpOMe TOro,
OCYLLEeCTBASAIOLLEE NPEACTABUTENbCTBO MHTEPECOB
MCTLOB M OTBETYMKOB MO FPaXKA4aHCKNM Aenam.

Adsokam 58/15€mcs 0CHOBHbIM Y4ACMHUKOM
obwjecmseHHbIX OMHOWEeHUU CO CMOPOHbI CB0E20
dosepumenisi, Yepe3 nosedeHue KOMopbix
docmuearomcs pe3y/nbmamsi, KOMopbie HamepeH
docmueHyms 3aKkoHodamesib, u30asas HoOpMbl NPABA.
PezaynuposaHue 83aumoomHoweHuuU 8 obujecmae
ocyujecmasisemcs npu Nomouwu 3aKoHo8 (Hopm npasa).




KoHctuTtyums PO npoBo3srnacmuna, 4to "yenoBek, ero npasa u
cBob60A bl ABNSAIOTCA BbICLIEN LLEHHOCTBIO", a "Mpun3HaHue, cobaogeHmne
3aluTa npaB 1 cBo6OA YenoBeka 1 rpaxgaHnHa — 0643aHHOCTb
rocyaapctea“. U, kazanock bbl, rocyaapcTBo A0/1KHO obecneumBaTb UX
BbIMOJIHEHME TEM CaMbIM, FapaHTMpys cB0HOA bl CBOMM rpaxgaHam.
OAHaKo UCTOpUA B3aUMOOTHOLIEHNM 0O eCTBa, rpaXxaaH v
roCyZAapCTBa NOKa3bIBaET, YTO, MOPOWN, FOCYAAPCTBO He BbINMOHAET 3Ty
BaXHYIO QyHKuUMI0. OTyero 31o npomcxoamTt? BepoaTHO, cywecTBeHHOe
YC/IOXKHEeHMEe roCyAapCTBEHHOro MexaHn3ma CnocobCcTByeT ero oTpbIBY
OT HYXZA U CTPEeMJIEHUM CaMUX 4ieHOB obuecTBa. [0CyAapCTBEHHbIN
MexaHM3M HaumHaeT paboTaTtb "Ha cebs", n 370 NnpMBOAUT K
yLLEMJIEHMIO NPaB 1 CBOOOA OTAE/IbHOU IMYHOCTH.

AIMeHHO NO3TOMY FOCYA,apCTBO, MPeTeHA Yo ee Ha 3BaHMeE NPaBOBOro,
HEBO3MOXHO 6e3 agBoKaTypbl.



[ocyaapcTBO, B NOHMMaHuK [erensa, — 370 TO Xe npaBo, HO Hanbonee
pa3BuTOe 1 cogepxaTenbHo boraTtoe, Tak Kak OHO BKJ/1IOYAET MpU3HAHMeE BCeX
OCTa/IbHbIX NPaB — MpaBa JIMYHOCTH, ceMbM, obuiecTBa. locyaapcTBo, No
[erento, 3To Hanbosee coBepLueHHas opraHn3aLms obLLeCTBEHHOM XU3HY, B
KOTOPOW BCe CTPOUTCS HA NMPAaBOBOW OCHOBE, NPEeACTAB/AIOLLLEN LLAPCTBO
peanusauum csobosbl.

[paxaaHckoe obLLecTBO Yepes NocpesCcTBO NPABOBbIX YYPEXAEHUIN, B TOM
YMCIE M UHCTUTYTa FPaXAaHCKOro obuiecTBa — agBOKaTYypbl, obecneynsaeT
MHTEPEeChl YaCTHbIX JIUL, U OXPAHSET X COBCTBEHHOCTb, NOAAEPXKUBAET
onpeAeneHHbIN 06LWeCcTBEHHbINM NOPAAOK. B CyLHOCTM FOCYAapCTBa 3a/10KEHO
CBOMCTBO pa3pellaTb BO3HUKaIOWME B HEM KOHPANKTbI. OfHAKO pa3peLlaThbCs
OHW MOTYT MO-pa3HOMY. B Tex rocyaapcTBax, rae 4eMoKpaTus elle He B NOJIHOM
Mepe BM/1eNlacb B FOCYAaPCTBEHHbINM OpraHM3M, HapyLweHMsa NpaB 1 cBo60oA
Ye/IoBEKA, OTCTYMNJ/IEHUA OT CNPAaBEA/IMBOCTU — siB/IEHME NPAKTUYECKM
noBcemecTHoe. M, HA060pOT, B CTpaHaXx C Pa3BUTbIMU AEMOKPATUYECKUMMU
MHCTUTYTaMM CNpaBesIMBOCTb ABASETCS HEOTbEMIEMbIM aTPUOYTOM XM3HU
obuecTBa.



A/ BOKaTYpa, He BXOAUT B
CUCTEMY OPraHOB FOCYAapCTBEHHOM
B/IaCTU M OPraHOB MECTHOr 0
camMoynpaBJ/ieHUs.

JTO NO3BOASAET en HbITh
HEe3aBUCMMOM OT BJIACTU NpU
BbINOJIHEHUN CBOUX
npodeccnoHabHbIX 06513aHHOCTEMN.

OB AJIBOKATCKOM
REATENbHOCTH
W AJIBOKATYPE
B POCCUMCKOM

OEAEPALIMM

Fiwwon prevvaranny




B Ttekcte KoHcTutyumnmn PO oTobpadkeHbl HOBble NONOXEHMUS
M NOHATUS, NO3BOJISIIOLLME BbICTPOUTb KOHL,EMLMIO
B3aMMOOTHOLUEHMN a4 BOKATYpPbl M FOCYAAPCTBaA.

OAHNM 13 Taknx 6A30BbIX MOHATUM ABISETCA XapakTEPUCTMKA
COBpPEeMEHHOro rocyaapctea — Poccunckas Qegepaums.

CornacHo cT. 1 KoHcTuTtyumnm PO: "Poccminckas Qeaepayns —
Poccuna ecTb aemokpaTnyeckoe pesepaTtmBHOE NPaBOBOE
roOCyAapcTBO C pecnybamkaHckon popmou npaBaeHua".

[lpaBOBbLIM ABASIETCSA FOCYAAPCTBO, KOTOPOE CBOKD
AEeATe/IbHOCTb OCHOBbLIBAET Ha NPaBe, NOAYMHAETCS NPaBY U
rJ1IaBHOW LeNblo cunmTaeT obecnevyeHne cnpaBeA/IMBOCTU, MPaB U
cBob0og yenoBeka, "NpaBoBOE rOCYAapCTBO — 3TO BbICOKUM
YPOBEHb aBTOPUTETA NOCYAAPCTBEHHOCTH, Pea/IbHbIN PEXUM
rocnoACcTBa npaBa, obecneymBatoLL M BCe MpaBa Ye/10BEKA U
rpaXk4aHMHA B SKOHOMUMYECKOU U AepXaBHbIX cpepax”.



/1. A. CteweHko n T. M. LLlamba npeanaratoT cnegyrowmne

MERE] e HY AR B ESLPHL HBG SRR RN AAPCTBA:

BEPXOBEHCTBO 3aKOHA, BbIPaXkatoL,ero NpaBoBbIe MPUHL UMb
obuecTBa;

® BEpXOBEHCTBO MPAaBOBOr0 3aKOH3J;

® CBSI3aHHOCTb 3aKOHOM CaMOr0 FOCyAapCTBa, BCEX €ro OPraHoB.,
06l ecTBEHHbIX OpraHn3aL MK, 40HKHOCTHBIX JINL, U TPAaXAaH;

® He3bIbeMOCTb CBOOOALI IMYHOCTU, €€ NPaB N MHTEPECOB, YECTU U
AOCTOMHCTBA, MX OXPaHa M rapaHTUPOBAHHOCTb;

¢ B3aMMHas OTBETCTBEHHOCTb rocygapcrtea n 1IMHHOCTW;

® Haanume 3dPeKTUBHbIX GOPM KOHTPOIA M HaZ30pa 33
OCYLLECTBJIEHNEM 3aKOHOB U A PYrMX HOPMATUBHO-MPABOBbLIX AKTOB;

pasjesieHne BAacTeN B rocy4apCcTBe HA 3aKOHOAATE/IbHYIO,
CMOJIHUTENbHYIO U CyAebHY!O.



Ype3sBblY4anHO BaXKHO A1 NOCTPOEHUA MPaBOBOro
rocyAapcTBa OPMEHTUPOBATLCSA Ha 0bLenpuU3HaHHbIE
MPUHL UMbl U HOPMbl MeXAYHapoAHOro npasa. OHu
NO3BO/IAIO CBEPSATb MPABOBOM NY/1bC CTPaHbI C NPABOBbIM
PUTMOM MMPOBOro coobliecTBa 1 BOBpems
KOPPEKTUPOBAaTb KYpC pepOpMUPOBAHMS MPABOBOM
CUCTEMBI.




Cratbsl 48 KoHcTuTyummn PO rapaHTupyeT Kaxgomy
NPaBO Ha NOJlyYeHWEe KBAaANPULLMPOBAHHOM HOPUAMNYECKOW
MOMOLLY, @ KQXA0MY 3a4€epP>XaHHOMY, 3aKJIIOYEHHOMY NMOA
CTpaxy, 06BMHAEMOMY B COBEPLUEHMWN NPECTYNAEHUS
rapaHTMPYETCA NPaBO NOJIb30BATbCSA MOMOLLbIO a4BOKaTA.

B KoHcTuTyummn PO npamMbix ynommHaHmmn o6
aZBoKaType HeT, XoTA "obune nosNoxeHNa o MecTe
aZlBOKaTYypbl B CUCTEME FrOCYyAapCTBEHHbIX U 0bL,eCTBEHHbIX
MHCTUTYTOB, MeXaHu3Me cyaebHoM 3aWnThbl (4. 1 CT. 46) 1 06
obecneyeHnm KBaMPULMPOBAHHOWN IOPULNYECKOM MOMOLLM
(4.1 cT. 48) cnepoBano Hbl COOTHOCUTDL C AEATENIBHOCTbLIO U
Ha3Ha4YeHneMm aZBoKaTypbl'.



B coBpemeHHOM 06l ecTBe 3HaYeHME aBOKATYpbl BCe bosee
Bo3pacTaeT. CZI0OXKHOCTb 06LLeCTBEHHbBIX OTHOLIEHUM, UX
MHOFOM/IAHOBOCTb M MHOrOBAapPMAHTHOCTb NOC/AeACTBMIA NOBEAEHUS KAK
rPaXkAaH, Tak 1 IOPUANYECKNX UL, HACTOWYNBO TpebyioT
MOBCEMECTHOIO KOHCY/IbTaTUBHOIO Y4YacTUs KBaAUPULMPOBAHHOIO
topucTa. bes Takon nomoLm paspelnTb BO3HUKAOLWME Nepes
FPaXKAaHUHOM U IOPUANYECKMM JIULLOM BOMPOCHI MPaKTUYECKM
HEBO3MOXHO.

KBannduumpoBaHHas TOMOLLb NOApa3yMeBaeT
NPOdECCUOHANBHYIO FOPUANYECKYHO MOMOLLb, KOTOPYHO
a/BOKaTbl MOTFYT OKa3aTb, NPEACTABUTENBbCTBYS B CYAE U UHbIX
rOCYAapCTBEHHbIX M 06LEeCTBEHHbIX OpraHax, OCyL,ecTBASAS !
3alMTY B CyAe, NPOBOAS KOHCY/IbTALMM 1 COCTaB/IAA NPaBOBbIe
AOKYMEHTbI.




OueHKa AeNCTBYHOLWErO 3aKOHOAATE/IbCTBA M MACCUBA
MeXAYHapOAHbIX aKTOB MPUBOAMUT K BbIBOAY, YTO topUaMYeCcKas
MOMOLLb CEerogHs BOCMPMHUMAETCS KaK BaXKHaa rapaHTUs NpaB
yenoBeka. Peanmsaumna gaHHOM QYyHKLNM obecneunBaeTcs
rocyaapctsomMm. bonee Toro, rpaxxgaHnH MOXeT pacCUUTbIBaATb
Ha becnaaTHYO LPUAMYECKYHO MOMOLLb B TOM C/1y4ae, eC/iv ero
MMYLLECTBEHHOE NOJIOXEHME HE NO3BOASIET MY TaKYyH MOMOLLb
nonyunTb. MprHATHE rocysapcTBoM Ha cebs 06s3aHHOCTH No
obecneyeHno LPUANYECKOM MOMOLLN YEPES UHCTUTYT
aABOKaTYypbl, HECOMHEHHO, BO3/1araeT Ha HEro onpejeneHHble
06A3aHHOCTM NO NoAAEpPXKKe afBOKATYPbI.



CoaepxaHune KoHctutyumm PO no3BonasieT ckasaTb, YTO Hapog Poccumckon
Pepepaunm — rnyboko 3aMHTepecoBaH B HAIMYMM MeXaHU3Ma 3aLUThbl
MHTEPECOB JIMYHOCTU. B CBA3M C 3TUM rocyAapCTBO BbICTYMNAET COIO3HUKOM,
NoAAep>KMBatoLLEen CTOPOHOW, CTOPOHOWN CONMAAPHOM C PYHKLMEN aABOKATYpbI.

.Bblpa AeTCH B: o N
1) obecneyeHme Kaxa0ro KBaANPULNPOBAHHOM HOPUANYECKOM MOMOLLbHO

(cT. 48);

® 2) 06s3aHHOCTb rocysapcTBa NpM3HaBaTb, CO60AaTh M 3alUMLLATE NPaBa
M cBOHOAbI YeNOBEKA U FPaXAaHMHa (CT. 2);

® 3) obbABNeHNe Poccnuy NpaBoBbIM roCyAapCcTBOM (CT. 1);

® 4) rapaHTus cyaebHom 3awmnThl NpaB 1 cBoHOA YenoBeka 1 rpaXkaaHnHa
(cT. 46);

® §) NPU3HaHWe 1 3aLKMTa paBHbIM 06Pa30oM Pa3INYHbIX POpPM
cob6CTBEHHOCTN — YaCTHOW, FOCYA,apPCTBEHHOW, MYHULLMMAAbHOW (CT. 8);

¢ 6) cocTA3aTeNbHOCTb U paBHOMNpPaBMe Cy40MNpPon3BOACTBA (CT. 123).
M Ha 2ocydapcmse u Ha adsokamype nexcam obss3aHHOCMU No 3aujume npas u csob60d

yenoseka. OdHako makas 06A3aHHOCMb B03/10eHa Ha adsokamypy He 20Cydapcmaom,
mopom KoHcmumyyuu PO — mHo20HayuoHanbHbim Hapodom Poccuu.,




Be3 noaaep>xku rocygapcrea CTaHOB/IEHUE U Pa3BUTUME
a/BOKaTYypbl Kak MHCTUTYTA rPaXAaHCKOro obuectsa
HeBO3MOXHO. PopMMPOBaHME LLUBUIN3OBAHHbIX, MPUEMJIEMBbIX
YC/I0BUM AN5 AEeATENbHOCTM aA4BOKATYypbl — NpsaMas
06583aHHOCTb roCyAapCTBa, @ CPeAUn HUX — COOTBETCTBYIOLLEee
MWPOBbLIM CTAHAAPTaM OTHOLLIEHME FOCYAapCTBEHHOM BIACTU K
MHCTUTYTY a4BOKATYpbl.

O6sa3aHHOCTb Poccumckon Qegepanmm no obecneyeHmto
He3aBMCMMOCTM a4BOKATOB, KOTOPbIE 3aLMLLLAOT NpaBa U
cBobOAbI rpaXaaH, 3aKpensieHa NoIoXeHNnaMn JJokyMeHTa
MockoBckoro coBeu,aHmsa KoHpepeHLMn No 4enoBe4YeCKoMy
namepeHnto OBCE (MockBa, 3 okTabps 1991 1.) ¥ OCHOBHbIMMU
NPUHLMNAMU, KAaCaoWMMUCA POSN KOPUCTOB.




OCHOBHbIe NPUHLMMLI NpeayCcMaTpUBatoT
cnegytowme 0683aTeNbCTBA
Poccnnckon Qegepaumu:

® — cTporo cobatoaaTth y4eT B paMKaXxX HaLLMOHAIbHOMO 3aKOHOA,aTeNbCTBA
NPakTUKM coba0AeHMS MONHON KOHPUAEHLMAIbHOCTU KOHCY/IbTaL U
NoA3aWMTHbIX C agBoKaToM (M. 22);

® — obecneynTb yCNoBUS, YTOObI FOPUCTbI MO/ BbIMOJIHATL CBOM
npodeccnoHanbHble 0683aHHOCTN B 06CcTaHOBKe, CBOHOAHOM OT yrpos,
NpensTCTBUMI, 3anyrMBaHMs M HEONPaBAAHHOMO BMelLaTenbCTBa (noan. "a"
n.16);

® — He nogBepratb cyaebHoMy npecaesoBaHuUIO U cyaebHbIM
aAMUHUCTPATMBHbIM, 3KOHOMUYECKUM UK 4PYTUM CaHKLMSM 3a Atobble
AEVNCTBUSA, COBEPLLEHHbIE B COOTBETCTBUN C MPU3HAHHBIMU
npodpeccnoHanbHbIMM 0683aHHOCTSIMW, HOPMaMM U STUKOM, @ TakXe
yrpo3amu nogobHoro npecsiegoBanusa (noan. "c" n. 16);

— obecneunTb OPUCTAM FPAXAAHCKUN U YTONOBHbBIM UMMYHUTET B XO4€
BbIMOJIHEHUS UMM CBOMX NPpOodeccnoHanbHbix 0bsi3aHHOCTeN (M. 20).



BcTynuBwinn B AeNCTBME 1 MIOASA 2002 T. 3aKOH 06
aZiBOKaType 0Tpa3ua B cebe AeMOKpaTUYeCKMM HAaCTPOU
obuwectBa. JlaHHbIM 3aKOH NOLes Mo MNyTU OrPaHNYEHUS
BMeLUaTe/IbCTBA rOCYAAPCTBEHHbIX OPraHOB B
AeATEeNbHOCTb aA4BOKaTypbl. OH yXe He COAEePXUT
MNOJIOXKEHMWN O B3aMMOZENCTBUM aABOKATYPbI C
roCyAapCTBEHHbIMY OPraHaMun 1 Te€3MCOB O
rocyAapCTBEHHOM PYKOBOACTBE aABOKaTypPOM.

BanaHve Ha Ka4poBbIi COCTaB afBOKATCKOro coobLLecTBa
rocyAapCTBO MOXET OKa3aTb TOJIbKO Yepes KBa/IMPUKALMOHHbIE
KOMMCCUU, B COCTaBE KOTOPbIX KOJIMYECTBO NpeacTaBuTenemn
rocygapcrea (MnHoviHa Poccmmn) MrmHMManbHo. BmecTe € Tem posib
3TUX KOMUCCUIN OYeHb BesKa, Tak Kak OHV MPUHUMaKT
KBaMPUKALMOHHbIE 3K3aMeHbl Y NI1L, NMPeTeHAYHLWMX Ha
NpYCBOEHKEe CTaTyca aABoOKaTa, a@ TakKe PpacCMaTPBAaKOT Xanobbl Ha
JencTtBus (besgencTeme) aBOKaToB.




PaccmoTpeHHble BONPOChl B3aMMOOTHOLIEHWM
aZBOKaTypbl M rOCYAAPCTBA NO3BOASAIOT FOBOPUTL O
CTOMKOW TEHAEHLNM K MOHUMAHWUIO rOCYyAapCTBOM U €ro
NpeACTaBUTENAMU POV aABOKATOB U CO34aHUIO UM
NpuemaeMbIX YCIOBUWN AJ1S BbINOJAHEHUSI CBOEN PYHKLNU —
OKa3aHWA KBAaIMPULMPOBAHHOM MOMOLLN M 3aLLNTbI NPaB
rpaxgaH, nx obbegnHeHnn n obw,ecTsa B LLEOM.




Be3 Heobxoammoro yaaneHnsa agBokaTypbl OT OPraHoB
rocyAapCTBEHHOWM BAACTU BbIMOJIHEHMNE €10 CBOEN MUCCUM
HEBO3MOXHO. BmecTe ¢ Tem, co3aaBan yC/10BuUS
peanusaumnm cyaebHon 3amTel, NpesyCMOTPEHHOM CT. 46 n
48 KoHctutyumnm PO, agBokaTypa BbINOAHAET U QYHKLUIO
YYaCTHMKA roCyAapCTBEHHOW NPAaBOOXPAHNTENbHOMN
AEeATENbHOCTU M NpaBoCcyAusa. M3 eAMHCTBA 3TUX, Ka3as0Ch
Obl, NONAPHbLIX COCTABAAOWMNX U GOPMUPYETCS
obuiecTBeHHAsA 3HAYMMOCTb AL BOKATYPbI.

3aKkoH 06 agBOKaType BbiBES OTEYECTBEHHYIO
aABOKATYPY U3 KPU3MCHOIO COCTOSTHUA 1 ONpeenin HOBbIW
3Tan B ee pasBuUTUKU. 3aKOH, N0 MHeHuto CoBeTHMKaA
[pe3uaenTa PO B. O. AkoBneBa, "npodeccmoHanbHO
NoAroToB/IeH U obecneymBaeT HeobxoaMMbIN BanaHc
MHTepecoB obLecTBa 1 YeslOBEKA, aABOKATA U KANEHTA"1.




[ocyaapcTBO M 06LWECTBO 3aMHTEPECOBAHDI
B CM/IbHOW, NPOdECCHMOHA/IBHOU U
He3aBMCMMOW afBOKATYpe, 1 3TO

HENOCPeACTBEHHO C/IeAYET U3 COAEPXKAHMUS

HOPM U1 AyXa 3aKOHa.




CMCOK MCMOJ/Ib3YEMOW JINTEPATYPbI:




