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duaocodpusa rmpasa B cucreMe puaocopmm n

IOPUCHPY ACHLIVIL.

ol To cBoemy craTycy ¢puaocodpus ripasa npeacraBaseT cCOOON
KOMIIA€KCHYIO, CMEXXHYIO AVICLIUIIAVIHY, HAXOASAITYIOCS Ha CTBIKe
duaocodpuu u pucpyseHnn. JaHHoe oOCTOSATEAbCTBO
TpeOyeT 4eTKOIo OlpeAeAeHIsI ee MecTa 1 pOAU B CrCTeMe
dumaocodpuu 1 mpaBoBeAeHUSL.

iBeixoa Ha mpo0aeMaTtuky ¢pyaocopum npasa MOKeT OBITh
OCYILIECTBAEH C ABYyX IIPOTUBOIIOAOKHBIX CTOPOH: OT (prraocopun
K IIpaBy U OT IIpaBa K praocopun.



[laBante paccMoTprum 0COBEHHOCTN 3TUX OBYX NOAX0O0B K hunocodmn npasa.
[MepBbIv NyTb Bbixoda Ha hunocodcko-npaBoByro NpobnemaTuky (dpunocodckum
noaxo[ K npaBy) CBA3aH C pacnpocTpaHeHNEM TOU NI MHOM OMNOCOCKOn
KOHUeNuMn Ha cdepy npaBa. Takoe obpalleHne punocodmm K OCMbICIIEHNIO
NpaBoOBOM pearibHOCTU, 0CODEHHO XapakTepHoe Ans anoxu NpocseLleHus,
OKasariocb BecbMa MnogoTBOPHLIM Ans camoun domnocodpun. N3BeCcTHO, YTO
MHOIMe U3 Cepbe3HbIX OOCTUMXEHUW KIlacCcu4eckon punocodpum — pesynesrar
Takoro obpauleHus.

B cdhepe dpunocodmn npasa nponcxoauTt ceoeobpasHas npoBepka
No3HaBaTefIbHOM CUMbl TON UIMN MHOM OMITOCOPCKOMN KOHLUENUUN, ee
NPaKTUYECKON COCTOATESTIbHOCTM B O4HON U3 BaXKHEULLNX CdOEP YErToOBEYECKOIo
ayxa. Bce 910 gaet nonHoe oCHoBaHME 3aKNioyuTb, YTO 6e3 pedonekcunn
OCHOBaHWUM npasa, unnocodCKoro OCMbICIIEHNS MPaBOBON peanbHOCTU B LIESIOM,
domnocodckaa cuctema He MOXET CHMTATLCS MOSTHOLEHHON.

Hpyron nyTb doopMmmupoBaHus ourocodumm npasa (Hopuanyvecknuim Nnogxon K npasy)
HanpasneH OT pPeLUeHUs NPakTUYECKMX 3a4a4y topUCnpyaeHUnmn K nx
domnnocodckon pedonekcnn. Hanpnumep, ot OCMbICNEHUSA TAaKNX YaCTHbIX
NpaBoBbIX NPobsieM, Kak OCHOBaHWUS YroSIOBHOMO rnpasa, BUHA U OTBETCTBEHHOCTD,
BbINOSTHEHME 00A3aTENLCTB U AP., — K NOCTAaHOBKE BOMpPOCa O CYLLHOCTU Npasa.
30ecb omnocodus npasa NPeacTaeT yXKe Kak CaMOCTOSATENbHOE HanpasneHne B
NpaBoBedeHnn, cneundunyeckmin ypoBeHb U3y4eHna cobCcTBeEHHO npasa.



Takoe ¢uaocodpckoe ocmpIcaeHNe TIIpaBa OCYILECTBASETCS
IIpaBOBEeaMU B ero OoAabIIIEN IIPpaKTUYEeCKON
OPMEHTUPOBAHHOCTY, HIPU KOTOPOU MAeaAbHble II€PBOOCHOBBI
IIpaBa paccMaTpUBAIOTCA B  TECHOM  COOTHOIIEHUM  C
IIO3UTUBHBEIM ITpaBoM. OgHaKO U B IIePBOM, U BO BTOPOM cAy4dae
dnaocodust mpasa OpMUEHTUPYETCA Ha IIOCTVKEHME CYILITHOCTU
I CMBIC/a ITpaBa, 3aKAIOUYEHHBIX B HeM HadaA ¥ ITPUHIIIIOB.



IIpoGaema avciMnamHapHOIO cTaryca ¢puaocopuu rpasa.

B cuny cywectBoBaHUSA ABYX pasfiMyHbIX NCTOYHUKOB DOPMUPOBAHUA
domnnocoum npasa CNOXUIINCb U ABa OCHOBHbIX NOAX04a K MOHMMAaHUIO
ee craTyca.

[MepBbIM Noaxon paccMmaTpmuBaeT unnocoduio npasa Kak YacTb o0LLen
donnocoum n onpenenser ee Mecto cpeau Taknx OUCLMUNINH, Kak
donnocodua mopanu, punocodpua penurumn, punocoduma NOSIMTUKA U 4p.
B cooTBeTCcTBMM C 3TUM NOAXOAO0OM (puriocodpuma npasa OTHOCUTCSH K TOU
YyacTu obLien punocodumn, KoTopas «NPeanUCbIBAET» YENOBEKY
HeobxoAMMYyH0 MaHepy NOBedEHMA KaK coumarbHOro CyulecTsa, T.e.
NpakTU4ecKkon onnocomumn, y4eHuto o OSHKHOM.

BTopon noaxon oTHoCUT dounocoduto npasa K oTpacnsm puanydeckou
Haykn. C 9TON TOYKM 3PEHUS OHA ABMSAETCHA TEOPETUYECKUM
doyHOaMEeHTOM A1 co34aHUsS NO3UTUBHOIO Nnpasa WU HaykKu O MNO3UTUBHOM
npase. [loa dunocoduen npaea 3oechb NogpasyMmeBaeTcd nayka,
pasbACHAKWAA B «NOCneaHen MHCTaHLUMK» 3Ha4YeHne npaBoBbIX
NPUHUNMOB U CMbICI MPaBOBbIX HOPM.



1 Ilepssiit crioco0 npegrioaaraeT o01epraA0coPpCKyIo NAN
00111eMeTOA0A0TNYECKYIO pedpAeKCIO, HallpaBACHHYIO
Ha IIOVICKU IIpeAeAbHBIX OCHOBAHU, YCAOBUM
CyILLIeCTBOBaHNA IIpaBa, KOrda IpaBo COOTHOCUTCS CO
BCEll «OMIKYMEHOI» 4eA0Be4eCKOIO OBITIS - KYABTYPOI],
OOILIeCTBOM, HayKOI 1 T.A4. Bropoii criocod — 4yacTHO-
Ppraocodckast MaAM YaCTHO-METOA0AOTIYECKas
pedaekcusi, KOTopas Toxe sBAseTcsT pruaA0cOPCKOIL,
OZHAaKO OCYIIIeCTBASETCA B paMKax caMO IIPaBOBOIL
HayKu. Takast 4BOVICTBEHHOCTD (priaocopun mpasa
Halll1a CBOe BBIPa>keHle B TOM, UTO B psije CTpaH,
HallpuMep B YKpalHe, ydeHasl CTelleHb 110 ¢praocopun
IIpaBa MOXKeT IIPUCY>KAAThCS KaK 110 pas3psay

1A0CO(PCKUX, TaK U II0 pa3psiAy IOPUANIECKIX HayK.

AeA0BaTeAbHO, OHa MOXKET Pa3BUBaThCs KaK

11210C0pOM, TaK U IOPUCTOM. A €CAM TOUHee, He IIPOCTO
$I/IAOCOQOM, a p1110coPOM-IOPUCTOM, T.e. IIPAKTUIECKU
OPMEHTUPOBaHHBIM Pp1110CcOPOM, KOTOPOTO MHTEpeCyeT
He ITPOCTO MCTMHA caMa II0 ceOe, a peaaAn3aliys
OIlpe/eAeHHBIX IIPaKTUYeCcKIX 1ieaeil B 004acTu IIpasa
(HarpyMep, AOCTVI>KeHVe IIPaBOBOTO COCTOSTHIAS
KOHKPEeTHOTO OOIeCTBa), AU I0PUCTOM-(P110coPpom,
KOTOPBI A0AKEH YMETh OTCTPAHAThCS OT ITPaKTIIeCKIIX
IIpo04eM CBOel HayKM U CTaHOBUTHCS Ha MO3NLIUIO ee
BHEIOPUANIECKOIO BUAEHNS, T.€. Ha IIO3ULINIO

¢pmaocoda.




0 B nmoarsep>kaeHue 5TOIM MBICAV MOKHO HPUBECTH CAOBa
OAHOTO V3 M3BECTHBIX 3allaAHbIX TEOPETUKOB ITpaBa XX
Beka I'. KouHra, KoTophiit yTBep>KdaeT, 4To praocodpuis
IIpaBa, He OTKa3bIBAsICh OT IIO3HAHV BOIIPOCOB YVICTO
IOPUANYECKUX, 40A>Ha BEIXOAUTD 3a IIpeAeAbl AaHHON
CClg)epr, CBSI3bIBATh IIpaBOBbIE (PEHOMEHBI, IIOHIIMaeMble
KaK sIBAeHIe KyAbTYPHI, C pellleHrieM BCeOOIINX I
INPYHIOUIINAABHBIX BOIIPOCOB (PUAOCOPUIL.

0 B cuay ormeueHHBIX 0OCTOSITEABCTB MOXKET CAOXKUTHCS
IpeAcTaB/AeHle, YTO CYILIeCTBYIOT ABe (praocoduu Ipasa:
0/4Ha, paspadaTtbiBaeMast puaocoPpamul, Apyras —
IopucTtami. B cooTBeTcTBII C HTUM ITPeAI0A0KeHEM
HEeKOTOPBIE CCAeA0BaTeAn JaXke ITpejaaraloT pa3Andarh

110cO(UIO IIpaBa B IIMPOKOM CMBICAE CA0BA I
$I/IAOCO IO IIpaBa B Y3KOM cMBIcae caoBa. Ha camom ke
AeAe CylIlle CTByeT TOAbKO 04Ha puaocopusl IIpasa, XOTs
OHa U IIUTAEeTCs U3 ABYX Pa3HbIX MCTOUHUKOB. [ lepBrIi
MICTOYHUK (praocopun mmpasa — 9To odmednaocopckue
pa3pabOTKM IIPaBOBLIX IIPOOAEM.



oBropor ke ee NCTOYHMK CBSI3aH C OIBITOM PeIIeHN s

IIPaKTUIEeCKIX np}?f/leMn aBa. TakuM oOpaszoM, GuaocoPpus
e e KO B DA N A BB A e,

KOTOpasl ollpeAeAsieTCs CBOMM OCHOBHBIM BOIIPOCOM, AUIIb B
COOTHECEHUM C KOTOPBIM Te VAV MHBIE IIP00AeMBI UMEIOT K Hell
oTHoIIeHMe. OHa TpeOyeT OCOOBIX KaueCTB OT MCCAeA0BaTeAs,
padoTaromiero B 9Tom 00AacTy: codyeTaHms pyHAaMeHTaAbHOI
$p1.a0coPpCcKOI TIOATOTOBKM ¥ 3HAHNS OCHOBHBIX ITPO0AeM
IIOAMTUKO-IIPABOBOM TEOPUU U IPAKTUKIA.

nKoHeyHO, Ka>KAblil cCAea0BaTeAb BMECTe C OIlpeAeA€HHBIM
1IpodeccrOHaAbHBIM IHTEPEeCOM BHOCUT CBO€ cllelinpuiecKkoe
BIIA€HIIE B IIpeAMEeT DTOU AVICLIUMIIAVHBI, OAHAKO MMEHHO HaAu4ne
Pa3AVYHBIX TTO3ULINI, VIX IIOCTOSIHHBIN B3alIMOOOMEH I
B3ayIMOOOOTalleHle, COCYIeCTBOBaHNe Ha OCHOBE
AOIIOAHUTEABHOCTN ITO3BOASIIOT COXPaHUTh paBHOBECIIE BOKPYT
oO111elt 3agauy — pedaeKcuy OCHOBaHU IIpaBa.

1] A51 D0Aee KOHKPETHOTO OllpegeAeHNs AVICHUIIAVMHAPHOIO
cratyca ¢puaocodpuu rmpasa eaecooOpasHO pacCMOTPETh
II0AXOABI K DTOMY BOIIPOCY IIpeAcTaBuTeAel pa3AMIHbIX
praocodckrx HaITpaBAeHUNA.



0

B cucreme I'ereast puaocodpus rmpasa He IIPOCTO YacTb OAHOTO
13 pyHAaAMEeHTaABHBIX pa3dgeaoB puaocopuy, a OXBaTbIBaeT
BCIO COLMaAbHO-P1A0COPCKYIO IpobaeMaTUKy. B apyrux
¢puraocodpckux cucremax, HanpuMmep, y C. @PpaHka oHa -
pasjea colyaAbHOMI I/IAOCOCEI/II/I, KOTOPBIN HOCUT Ha3BaHIe
COLIMAAbHOM DTUKU. YTO >Ke KacaeTcst COIMaabHOM
dpuraocopun MapkcusMa (MCTOpPUIECKOIO MaTepraanu3ma), B
paMKax KOTOpOl paccMaTpuBaslach IpoOAeMaTyiKa IIpasa, TO
ero 1oc/aejoBaTeAsIMI OHa 11CCAeA0BaAach AUIIb B aCIIEKTe
BBISIBAEHVIS COIIMAAbHBIX PyHKIMII ITpaBa. [TosTomy
¢puaocodpus ripasa Kak cCaMOCTOsATEAbHAS AVICIIUIIAVIHA B
paMKax colmaabHO-PpUA0COPCKOTO YIeHNs O CyILIeM U
HeoOX0AVMIMOM, I'ze IIpo0aeMaTyKa A40AXKHOTO He
3aTparupalach, He Moraa cpopMuUpOBaTLCSL.

Anaautnyaeckas gpuaocodpckas TpaauLys (IO3UTUBU3M)
paccMaTpuBaer [%)I/IAOCO VIO IIpaBa KaK COCTaBHYIO YacTh
roAnTMIeckon puaocodpuy, OTKasbiBasl el B craTryce
CaMOCTOSITeAbHOM AVICLIUIIAVHEL B coBpemMeHHO 3artagHomI
¢puaocodpun npodaemaruka pruaocopun mpasa dailje BCero
paccMaTpuBaeTcsl B paMKax pr1a0coPpCKoi aHTPOIOAOTUIL.
Jaxe coliaabpHas I MOpaAbHas (PprA0CcOo]pusl, B TECHOI CB3U
C KOTOPBIMU paccMaTpUBaIOTCs ITpoOAeMbl GprA0coPun
IIpaBa, IIpeTepIlieAl 3HaulTeAbHYIO aHTPOIIOAOTYECKYIO
Tpa"HcpOpMaLUIO 104 BAUSHMEM TaKMX PrA0COPCKUX
HallpaB/AeHN, KaK 9K3MCTeHIaanu3M, (peHOMEeHOAOT L,
repMeHeBTIKa, (pra0codpcKast aHTPOIOAOTH:, IICUXOaHAANS U

ap-
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CaeaoBaTeabHO, 40CTaTOYHO CAOXKHO YKa3aTh KaKoI-A100
eAVHCTBEHHBIN (Pp1A0coPCKUI padael, 4acTbIo KOTOPOTOo Oblaa Obl
¢pumaocodpus mpasa. B To ke BpemsI coBepIlIeHHO O4€BUAHO, YTO
OHa Han0oee TeCHO CBsI3aHa C COIIMAABHOI, IIOAUTIUECKOI,
MOPa/AbHOM U aHTPOIIOAOTYecKo pra0copusaIMy, KaxKAas U3
KOTOPBIX AeAaeT aKlleHT Ha O4HOM U3 (pakTopos (pOpMUPOBaHUS U
1ICCA€A0BaHN: ITpaBa: COlMaAbHOM, MOPaAbHO-IIEHHOCTHOM,
IIOAUTUYECKOM, aHTPOIIOAOTMYECKOM.

Tax, moantnueckas puaocodpus paccMaTrpubaeT BOIIPOC: UTO
TaKOe BAaCTh I KaK COOTHOCATCS BAacThb 1 Ipaso. ConmaabHast
Ppumaocodusi: UTO TaKOe OOIIEeCTBO U KaK COOTHOCSITCST OOIIIeCTBO 1
npaso. MopaapHast praocodusi: UTO Takoe MOpaAb U Kak
COOTHOCATCSI MOpaAb U IpaBo. AHTpoIoAorndeckas Gpuaocods:
4TO TaKOe 4eA0BeK U KaK COOTHOCSITCS YeA0BeK U IIPaBo.
Puaocodus ke mpasa CTaBUT OOIINI BOIIPOC: UYTO TaKoe IIpaBo U
B yeM ero cMmbIca. [TosToMy ee, HeCOMHEHHO, MHTEPeCyIOT BOIIPOCHL
11 O TOM, KaK CBsI3aHO IIPaBO C TaKUMM (peHOMEeHaM!, KaK BAacTh,
OOI11eCTBO, MOpPaAb U YeA0BEK.



